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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

313 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA. 

Filed March 17,1950 
C. A. No. 1255-50 


Aaron Davis, 2331 Cathedral Avenue, N. W., 
Washington, D. C., Plaintiff, 


vs. 

Capital Transit Company, a corporation, 

36th & M Sts., N. W., Washington, D. C., Defendant. 

Complain! for Damages 

(Pedestrian Hit By Bus) 

1. Jurisdiction of this cause is founded on Sec. 11-301, 
D. C. Code (1940). 

2. On or about August 22, 1949 at the intersection of 
Porter Street and Connecticut Avenue, N. W., in the Dis¬ 
trict of Columbia, defendant, Capital Transit Company, 
negligently drove a motor vehicle against plaintiff, Aaron 
Davis, who was then at or near said intersection. 

3. As a result, plaintiff was thrown down to the ground 
sustaining a fracture of the neck of the right femur; he 
was bruised and contused in and about his body, and his 
nervous system was greatly damaged and permanently 
impaired; he has sustained permanent injury by virtue of 
this accident, and further sustained pain of body and 
mind; he has incurred, and is still incurring, expenses for 
medical attention, nursing services and hospitalization. 
He has been prevented, and will in the future be prevented 
from transacting his business. 
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314 Wherefore, plaintiff demands judgment against 
defendant in the sum of Fifty Thousand ($50,000) 

Dollars and costs. 

J. E. Bindeman, 

Attorney for Plaintiff, 
Woodward Building, 
Washington, D. C. 

Plaintiff requests jury trial. 

J. E. Bindeman. 

By E. J. Gallagher. 

• *•##*•**# 

315 Filed March 24, 1950 

Answer to Complaint 

First Defense 

Defendant, Capital Transit Company, a corporation, 
admits that on August 22, 1949, within the intersection of 
Porter Street and Connecticut Avenue, N. W., a collision 
occurred between one of defendant’s westbound buses and 
the plaintiff, a pedestrian. It is without knowledge or 
information sufficient to form a belief respecting the truth 
of the allegations of injuries and damages allegedly sus¬ 
tained by the plaintiff. It denies the remaining allegations 
in the complaint not herein specifically answered. 

Second Defense 

The injuries and damages, if any, allegedly sustained by 
the plaintiff resulted solely from negligence and careless¬ 
ness and/or contributory negligence and carelessness on 
the part of the plaintiff at the time and place mentioned 
in the complaint. 

Hogan & Hartson, 

By Geo. D. Horning, Jr., 

Frank Roberson, 

Attorneys for Defendant, 

810 Colorado Building, 
Washington, D. C. 
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319 Pretrial Statement 

This is an action for damages for personal injuries by 
the plaintiff Aaron Davis against Capital Transit Com¬ 
pany resulting from injuries sustained by the plaintiff as 
a result of accident at Connecticut Avenue and Porter 
Street, N. W. 

On August 22, 1949 around 7:30 P. M., plaintiff was in 
the intersection of Connecticut Avenue and Porter Street, 
N. W., when he was struck by a bus owned and operated 
by defendant, Capital Transit Company. The bus was 
traveling west on Porter Street; plaintiff pedestrian had 
gone west and turned south on Connecticut Avenue. The 
accident happened on the west side of Connecticut Avenue. 

Plaintiff contends that defendant operated the bus negli¬ 
gently in that the driver failed to keep a proper lookout; 
failed to give full time and attention to the operation of 
the bus; failed to yield right-of-way to plaintiff while he 
was in the pedestrian cross-walk; failed to have his bus 
under proper control and operated the bus in violation of 
traffic regulations. 

320 In the event plaintiff should be found guilty of con¬ 
tributory negligence, he then invokes the doctrine of 

last clear chance. 


• ••••••••• 


322 Filed March 4,1953 


Verdict and Judgment 

This cause having come on for hearing on the 26th day 
of February, 1953, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Henriette J. Knox 
Robert M. Adams 
Helen P. Beers 
Herbert W. Jefferson 
James M. Albany 
Julia A. Tyler 


Cora L. Joseph 
Fannie S. Kallivas 
Stanley V. Niemiec 
Martha E. Jackson 
Paul E. Battle 
Bertha F. Vermilion 
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who, after having been duly sworn to well and truly try 
the issues between Aaron Davis, plaintiff and Capital 
Transit Company, a corporation, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 4th day of March, 1953, that they find 
the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the 
premises is the sum of twenty thousand dollars 
($20,000.00). 


Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of twenty thousand dollars 
($20,000.00) together with costs. 


By direction of 

Judge Jennings Bailey 


Harry M. Hull, Clerk, 
By Anne W. Lyddane 
Deputy Clerk. 
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Filed May 1, 1953 


Verdict and Judgment 


This cause having come on for hearing on the 28th day 
of April, 1953, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Ernest Hackethal 
Samuel G. Hallett 
Alvin L. Campbell 
John V. Scully 
Wallace S. Jarrott 
Raymond S. Sharper 


Samuel R. Warnock 
Arthur M. Hartman 
Augustus J. Bartels 
Joseph P. Waters 
Hyman Levy- 
William A. Young 


who, after having been duly sworn to well and truly try 
the issues between Aaron Davis, plaintiff, and Capitol 
Transit Company, defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 1st day of May, 1953, that they find the issues afore¬ 
said in favor of the plaintiff and that the money payable 
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to him by the defendant by reason of the premises is the 
sum of Twenty-five Thousand ($25,000.00) Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Twenty-five Thousand 
($25,000.00) Dollars together with costs. 

Harry M. Hull, Clerk, 
By R. E. Lee Goff, 
Deputy Clerk. 

By direction of 

Judge Walter M. Bastian. 

• ••••••••• 

324 Filed May 11,1953 

Defendant's Motion for Judgment N.O.V., or for a New Trial 

Comes now the defendant, Capital Transit Company, and 
moves under Rule 50 (b) that the Court set aside the 
verdict and judgment of May 1, 1953, in favor of plaintiff 
and that judgment for defendant be entered as was re¬ 
quested in its motion for a directed verdict made at the 
close of all the evidence. The grounds of the motion are: 

(1) No substantial evidence of negligence was shown 
in the operation of the bus; 

(2) Plaintiff was guilty of contributory negligence as 
a matter of law; 

(3) The doctrine of last clear chance ■was: (a) in¬ 
applicable, and (b) there was a gap in the evidence 
which precluded its application; 

(4) The verdict was contrary to the evidence. 

In the alternative, should its motion for judgment not¬ 
withstanding the verdict be denied, defendant further 
moves the Court to set aside the verdict and judgment and 
to grant it a new trial for the reasons that: 

1. The verdict was against the greater weight of the 
evidence; 
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2. The demonstrated fact that plaintiff’s chief witness 
on liability was guilty beyond a reasonable doubt of false 
testimony on material matters; 

3. The Court erred in submitting the issue of last clear 
chance in an inapplicable case and where the proof adduced 
did not contain the essentials for the doctrine’s applica¬ 
tion; 

325 4. The Court erred in admitting into evidence 

Traffic Regulation, Section 6, as to cross-walk right- 
of-way, and in instructing the jury as to it when there 
was no substantial evidence either that the accident 
happened in a cross-walk or that the plaintiff had a green 
light in his favor; 

5. The Court erred in submitting the case to the jury 
on the plaintiff’s theory of a cross-walk accident when 
under the evidence the accident could not possibly have 
occurred in a cross-walk; 

6. The Court erred in failing to strike from the record 
the testimony of Heman Allen, an alleged stopping-distance 
expert, when his own testimony was that he did not know 
the entire stopping-distance of motor vehicles, and the 
defect was never cured; 

7. The Court erred in permitting plaintiff’s counsel, 
over objection, to inflame the jury with a closing argument 
on damages when defendant had not argued damages; 

8. The verdict was excessive; 

For other reasons to be advanced at the oral hearing on 
this motion. 

Hogan & Hartson 
By Frank F. Roberson 
Francis Casey 

Attorneys for Defendant 
810 Colorado Building 
Washington 5, D. C. 

• ••*•**•*• 
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326 Filed June 3, 1953 

Memorandum of Court 

The Court has carefully considered defendant’s “motion 
for judgment n.o.v. or for a new trial” and is of the opinion 
that it should be overruled. 

So far as the motion for judgment n.o.v. is concerned, 
defendant has urged that there was no substantial evidence 
of negligence shown in the operation of the bus; that the 
plaintiff -was guilty of contributory negligence as a matter 
of law; that the doctrine of last clear chance was in-* 
applicable and that there was a gap in the evidence which 
precluded its application; and, further, that the verdict 
was contrary to the evidence. 

The Court is unable to say that there was no substantial 
evidence of negligence on the part of the bus operator, nor 
that the testimony of the witness Miles in that regard w*as 
so unreliable as not to be believed by the jury. 

Even if the plaintiff w*as guilty of contributory negli¬ 
gence the doctrine of last clear chance, under the rulings 
of the Court of Appeals, w*as clearly applicable, and the 
jury was charged in accordance with that law* as laid down 
by that Court. 

Nor can the Court feel that the verdict was contrary to 
the evidence. 

327 A number of grounds are urged in connection 
with the motion for a new trial, including the con¬ 
tention that the verdict w*as against the greater w*eight 
of the evidence, including again criticism of the witness 
Miles, claim that the Court erred in giving the instructions 
relating to the doctrine of last clear chance, and urging 
as additional grounds the admitting into evidence of a 
certain traffic regulation as to crosswalk right of w*ay, and 
in submitting the case to the jury on the theory of cross¬ 
walk accident. 

The jury had a right to believe the plaintiff himself, 
although his testimony was contrary to that of the other 




witnesses. He made an excellent witness and, naturally, 
his recollection of the accident was more important to him 
than it was to any one else. Certainly, the Court could not 
say that there was not substantial evidence to support the 
crosswalk theory, if that is the theory on which the jury 
decided. 

Nor is the Court convinced that any error was com¬ 
mitted in failing to strike the testimony of the witness 
Allen from the record. It is hard to see how any effect 
adverse to the defendant was obtained by admitting the 
testimony of the witness Allen. 

The Court does not believe that error was committed in 
connection with the argument to the jury. In the Court’s 
opinion, there was nothing inflaming in the closing argu¬ 
ment of plaintiff’s counsel. The Court does not have be¬ 
fore it the transcript showing argument of counsel and, 
accordingly, does not recall that objection was made to the 
closing argument of defendant’s counsel; but, even if it was 
objected to, the Court does not feel that the argument was 
inflaming or otherwise improper. 

The Court is further of the opinion that the verdict was 
not excessive. Special damages amounted to more than 
$7,000.00; the injuries were severe and permanent; and, 
indeed, a larger verdict would have been justified. 

Accordingly, the motion for judgment n.o.v. or for a 
new trial will be overruled. 

Walter M. Bastian 
Judge 

June 3, 1953 




328 Filed June 3, 1953 

Order Overruling Motion for Judgment Non Obstante Verdido 

or for New Trial 

Upon the coming on for hearing of the motion filed 
herein by Defendant For Judgment N. 0. V., for a new 
trial, it is this 3rd day of June, 1953, ordered that said 
motion be, and the same is hereby overruled. 

Harry M. Hull, Clerk, 
By R. E. Lee Goff, 
Deputy Clerk. 

By direction of 

Justice Walter M. Bastian. 


II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
2 Paul Miles 

was called as a witness by the plaintiff and, being first duly 
sworn, was examined and testified as follows. 

Direct Examination 

By Mr. Bindeman: 

Q. Mr. Miles, will you please state your full name to 
the court? A. My name is Paul Miles. 

• •••••#••* 

Q. Mr. Miles, where do you live? A. 1318 45th Place 
Northeast. 


Q. How long have you lived there? A. A couple of 
years. 


3 Q. I call your attention, Mr. Miles, to an accident 

which took place at Connecticut Avenue and Porter 
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Street on August 22,1949. Now, I ask you if you saw that 
accident. A. I did. 

Q. Were you a passenger in a bus that was involved in 
the accident? A. That is right. 

Q. Now, when you boarded the bus, will you tell us, 
please, where you sat? A. When I boarded the bus I was 
sitting on the right-front seat, on the front of the bus. 

Q. Is that on the same side with the driver or on the 
other side? A. On the opposite side from the driver. 

4 Q. Did you sit by the window? A. I did. 

• •••••*••# 

Q. Is it correct that you were facing in the same direc¬ 
tion that the driver was facing; is that right? A. That is 
right. 

Q. All right. Now, Mr. Miles, I show you a map of this 
intersection and I will explain it to you, sir. 

This is Connecticut Avenue, going north and south. This 
is Porter Street, going east and west. Back here is what 
purports to be a bus stop on the east side of Connecticut 
Avenue. 

I will ask you if the bus on which you were riding 
stopped at this bus stop on the east side of Connecticut 
Avenue. A. It did. 

Q. Now, when the bus stopped, will you tell us whether or 
not it let off any passengers? A. It let off two or three. 

• •••••#••* 

Q. Now, as the bus pulled away from that bus stop, were 
there any automobiles in front of the bus? A. Two or 
three. 

5 Q. Were those cars moving or standing still? A. 
Standing still. 

Q. Do you know why they were standing still? A. 
Awaiting for the red light to change. 

Q. There was a red light for that traffic? A. Correct. 
Q. Will you tell us whether or not the bus pulled up in 
back of these automobiles? A. It did. 
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Q. And did the bus come to a complete stop. A. It did 
not. 

Q. What happened, if you can tell us. A. The bus pulled 
up in back of the cars, and the light changed, and the bus 
didn’t make any complete stop, and the cars went on. 

Q. As the light changed, the bus also went on? A. Also 
went on. 


6 Q. I will ask it this way, then: When the light 

changed and the cars went ahead, and the bus went 
ahead, where was the bus traveling? A. In the center of 
the street, on the side that the bus was supposed to be 
traveling on. 


Q. As the bus went ahead to cross Connecticut Avenue, 
was there an automobile in front of it? A. That is right. 
It was two or three cars in front of it. 

Q. Well, there would be one car in front of the bus? 
A. That is right. 


Q. About how far in front of the bus was this black 
car? A. It was about 15 or 20 feet. 

Q. Now, approximately how fast was the bus going at 
this point? A. The bus was running about five or ten 
miles an hour. 

Q. Now, Mr. Miles, as you came across Connecticut 
Avenue in the bus, did you see any people walking in the 
same direction across Connecticut Avenue? A. I 
7 did. 

Q. And did you see a man who was later hit by 
the bus? A. That is right. 

• •••*••••• 

Q. Now, about where was Mr. Davis when you first saw 
him? A. He was about the center of the street, walking. 

Q. About the center of Connecticut Avenue? A. That 
is right, the center of Connecticut Avenue. 





13 


Q. At the time when you first saw him and he was about 
at the center of Connecticut Avenue, about where was the 
bus? A. The bus was just at the curb. 

Q. At what curb? A. At the right side of the street of 
Porter Street and Connecticut Avenue. 

Q. Would you come down to the diagram? 

May he show us where that is, Your Honor? 

The Court: Very well. You may step down. 

8 The Court: I understand that the diagram itself 
has been approved by both sides, both as to measure¬ 
ments and directions, and so forth; is that correct? 

Mr. Roberson: Yes, sir. 

Mr. Bindeman: Yes, sir. 

The Court: It is properly identified, then. 

• ••*•*#••* 

Q. Would you first show us about where Mr. Davis was 
when you first saw him? A. I believe it was right 

9 around the center of Connecticut Avenue. 

Mr. Bindeman. May the record show the witness 
put his finger on the red line in the center of Connecticut 
Avenue? 

The Court: That is what he did. 

Mr. Roberson: May the record further show he put it 
where the red line intersects the black line, evidently the 
crosswalk line? 

The Court: That is evidently correct. 

Mr. Bindeman: He did. 

Q. Will you tell us about where the bus was when you 
first saw Mr. Davis at the red line in the middle of the 
street? A. At the curb near Porter Street crosswalk (in¬ 
dicating). 

The Court: The record shows it is on the crosswalk close 
to the curb of Porter Street. Is that correct? 
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Mr. Bindeman: That is right. 

Mr. Roberson: That would be the east crosswalk. 

The Court: That is correct. 

*••**•#••• 

Q. Now, when you first saw Mr. Davis, will you tell us 
whether he was walking or running? A. Mr. Davis was 
walking. 

10 Q. Did you have a clear view of him? A. I did. 
Q. Was there any reason why you could not see 

him? A. I was sitting in the front seat on the right side 
of the bus. 

Q. Was there any reason why you could not see him? 
A. No. 

• •••••#••* 

Q. As you saw him, will you tell us what, if anything 
the man was doing? A. After he left the center of the 
street, he was bearing to his left. 

Q. Speak up. A. When the man left the center of the 
street of Connecticut he was bearing to his left. 

By the Court: 

Q. When he got to the center of the street, he was doing 
what? A. Bearing to the left. 

• •••••#••# 

11 By Mr. Bindeman.: 

Q. Where was he with reference to the middle of 
the street when he began bearing to his left? A. He had 
crossed the center of the street, Connecticut Avenue and 
Porter, to his left. 

Q. And when he began bearing to his left, about how 
far would you say the bus was from him? A. The bus was 
about 30 or 35 feet from him at that present time. 

Q. All right, Now, as Mr. Davis began to bear to his 
left would you tell us what, if anything, the car in front 
of the bus did? A. Blowed the horn. 
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Q. And how many times did the car blow its horn? A. 
two or three times. 

Q. Now, how much time was there between the blowing 
of the first horn and the sound of the second horn, if any? 
A. One right after another. 

12 Q. Did the car do anything else beside blow the 
horn two or three times? A. The car kept straight 

ahead, bearing to the left of the man, beared around and 
kept going. 

Q. Where did it go? A. Straight on up Porter Street. 
Q. What did the man do? A. The man kept walking. 
Q. How, at this time would you tell us if the man was 
walking or running? A. He was walking. 

Q. As the man kept on walking, Mr. Miles, will you tell 
us whether or not he turned his head in the direction of 
the bus? A. No, he was still looking the way he was going. 

Q. Did he turn his head the other way, up Porter Street? 
A. Just straight ahead. 

Q. Now, Mr. Miles, when the car which was in front of 
the bus blew its horn and beared around Mr. Davis and 
goes up Porter Street, at that time how far was the 

13 bus from Mr. Davis? A. About 15 or 20 feet. 

Q. Now, at the time that the man was bearing to 
his left and the car has already gone around him, and the 
bus is going straight ahead, would you tell us whether or 
not the bus blew its horn at any time? A. No. 

Q. At some time before the man was hit, did you feel 
the bus put on its brakes? A. No, sir. 

Q. Did the bus reduce its speed any, if you know? A. 
About the same speed. 

Q. About the same speed? A. That is right. 

Q. Will you tell us whether or not the bus kept going 
straight? A. The bus was just about the center of the 
street on his side. 
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Q. Did it keep on going straight? A. Yes, sir. 

Q. Now, as the bus got closer to Mr. Davis what, if any¬ 
thing, did you do ? A. I just said. Oh, something like that. 

Q. And what did you mean by hollering, Oh? A. I 
thought that the bus was going to hit the man. 

Q. Now, Mr. Miles, did you later feel the brakes 

14 of the bus being applied? A. After I heard a bump. 

Q. But you did feel the brakes? A. I did feel 

them. 

Q. And you have told us already that you did hear a 
bump? A. That is right. 

Q. Now, I ask you sir, what did you hear first? Did you 
hear the brakes first or did you hear the bump first? A. 
I heard the bump first. 

Q. The bump first and then the brakes; is that correct? 
A. That is right. 

Q. About how long after the bump did you feel the 
brakes? A. Right then. 

15 Q. Come down to the board, Mr. Miles, and show 
us where Mr. Davis was when he was hit. A. Mr. 

Davis was right in here (indicating), the second sewer 
top. 

The Court: Where is the second sewer top? 

Mr. Bindeman: He was referring to the purple sewer 
top, marked D. C. Water Department, manhole cover. 
May he mark that, Your Honor, with a pencil mark? 
The Court: I think it is pretty well identified, isn’t it? 
It is purple. 

Mr. Bindeman: There are two purple ones. He has. 
pointed to the one in the middle. 

The Witness: The second one. 

The Court: Point out what you consider the first one. 
The Witness: The first one is a green one and the second 
is purple. 
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The Court: There are two purple ones. This is the pur¬ 
ple one closer to the north curb of Porter Street? 

Mr. Bindeman: That is right, sir. 

By Mr. Bindeman: 

Q. Take your seat again Mr. Miles. Now, after the bus 
hit Mr. Davis, would you tell us whether or not it went any 
further? A. It stopped right there. 

16 It didn’t go past the man, did it? A. No, sir. 

Q. When the bus stopped what, if anything, did 
you do? A. I got off the bus, standing beside the bus door. 

Q. Did you see Mr. Davis laying on the street? A. I 
did. 

Q. Will you tell us whether or not he was lying in the 
place you have indicated? A. That is right. He was lay¬ 
ing there at that time. 

Q. Now, did the driver get off the bus? A. He did. 


Q. Were you there when Mr. Davis was carried away? 
A. I was. 

Q. Who carried him away, if you know? A. The Fire 
Department, on the stretcher. 

Q. Did Mr. Davis lay in the same place where he 
17 was until the Fire Department people came? A. 
that is right. 


Cross-Examination 
By Mr. Roberson: 

Q. Mr. Miles, is Mr. Bindeman your lawyer? A. No, sir. 

Q. You have been interviewed by him? A. I have seen 
him. 

Q. You haven’t been up to his office? A. I have seen him 
two or three times. 

Q. Have you been up to his office? A. Yes, sir. 

Q. How recently have you been there? A. Two or three 
times. 
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Q. How recently? A. Oh, I was up there Saturday af¬ 
ternoon. 

Q. This last Saturday afternoon? A. Yes, sir. 

Q. Did you see this diagram at that time? A. Yes, sir. 
Q. And you went over with Mr. Bindeman about this 
purple sewer top? A. That is right. 

Q. And you told him the story about what you 
18 knew about the accident? A. No more than I am 
saying. 

Q. You reviewed the facts of the accident, didn’t you? 
A. Yes, sir. 

Q. And you had been interviewed by him before concern¬ 
ing this accident, hadn’t you, before last Saturday? You 
talked to him about the accident before? A. Yes, sir. 

Q. You say here today that this automobile in front of 
the bus blew the horn? A. It did. 

Q. And you say that Mr. Davis kept walking? A. Kept 
walking to the left. 

Q. Paid no attention to the horn at all, did he? A. No. 

• «••••#••• 

26 Q. Two days after the accident, Mr. Malloy from 
the transit company interviewed you at your house? 
A. Someone came, I don’t know who it was. 

Q. A rather large man, was he? A. Yes, sir. 

Q. And he asked you about how the accident happened? 
A. He asked me did I see it. 

Q. And he asked you some questions about what you 
saw? A. He did. 

Q. When you answered those, he wrote them down? A. 
He wrote something down. 

Q. WTien he wrote those down, after he finished writing, 
he handed it to you, this paper he was writing on? A. No, 
he kept it himself. 

Q. Didn’t you sign the paper he handed you? A. I don’t 
remember. 

Mr. Roberson: May this be marked as Defendant’s Ex¬ 
hibit A for identification? 
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The Court: Very well. 

(Thereupon the document was marked as Defendant’s 
Exhibit A for identification.) 

27 By Mr. Roberson: 

Q. Mr. Miles, I show you a paper marked as Defend¬ 
ant’s Exhibit A for identification and show you a signa¬ 
ture at the end of it. Is that your signature? A. It looks 
like my signature. 

Q. That is your signature, isn’t it? A. It looks like it. 

Q. I beg your pardon? A. That is right; it looks like my 
signature. 

Q. You testified in this same case in February, 1953, 
this very case, didn’t you? A. That is right. 

Q. At that time you denied that was your signature, 
didn’t you? A. Say that over. 

It looks like my signature. 

Q. Just answer the question. Do you remember you 
testified here just about two months ago and you denied 
that was your signature on the statement, didn’t you? A. 
I don’t remember. It looks like my handwriting. 


By Mr. Roberson: 

28 Q. Let me refresh your recollection by reading 
the reporter’s transcript of what took place on that 
previous trial. 

I was asking you questions about this same document. 
“Question, by Mr. Roberson: I show you a question¬ 
naire marked Defendant’s Exhibit 1 for identification and 
ask you if that is your signature at the end? 

“Answer: I didn’t sign that there.” 

A. That is right. 


Q. When Mr. Malloy interviewed you two days after 
the accident, he asked you if you had seen the accident, 
didn’t he? A. Yes. 
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Q. And you told him that you partly saw it, didn’t you? 
A. I don’t remember saying that to him. 

Q. Let me refresh your recollection by reading to you 
the question: 

“Did you see the accident above mentioned? 

29 “Answer: Partly.” 

Does that refresh your recollection about what 
you told him? A. I didn’t say that. 

Q. You didn’t say you partly saw that? A. I told him 
no more than I seen. 

Q. He asked you where you were seated? A. And I told 
him. 

Q. You said you were seated on the right side about four 
seats from the front, didn’t you? A. I said that? I didn’t 
say that. 


Q. Where were you? Where? A. I said the right side 
about four seats from the front? 

Q. Yes. Didn’t you tell him that? A. That man was— 
can I say something? 

By the Court: 

Q. Did you say that? A. No, sir. 

The Court: If you want to explain it, you may do so. 

The Witness: Can I say something? 

The Court: You may explain it. 

30 The Witness: At the present time that man was 
standing there in the hall writing, that man that he 
had, he asked me questions about the accident, and I didn’t 
see it but he was writing by himself, and asked me ques¬ 
tions, and he said I was sitting four seats, and he said that. 

By Mr. Roberson: 

Q. If it was put on there—you signed the statement? A. 
I don’t remember signing it. 

Q. But it is your signature? 
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Mr. Bindeman: That is argumentative, if the Court 
please. 

The Court: He has not said yet he signed it. He said 
it looks like his signature. 

The Witness: That is right. 

By Mr. Roberson: 

Q. Is there any doubt in your mind that is your signa¬ 
ture ? A. I am telling you it looks like my signature. 

Q. It looks like your signature? A. Yes. 

Q. Could you be any more positive of that? A- I don’t 
remember signing it. It looks like my signature. 

Q. You just don’t have any recollection about it? A. No, 
I don’t remember signing it. 

31 Q. How do you sign your name? A. I just sign 
it, that is all I know, Paul Miles. 

Q. On this piece of paper will you write your name the 
way you sign it, three times? 

Mr. Bindeman: There is no purpose. He said it looks 
like his signature. 

The Court: He has not said it was his signature. There 
is no necessity for signing it if he says it is his signature, 
but if he said it looks like it, it is all right. 

By Mr. Roberson: 

Q. Sign it about three times the way you usually sign it. 
A. (The witness complied with the request.) 

Mr. Roberson: May this paper be marked as Defend¬ 
ant’s Exhibit B for identification, Your Honor? 

The Court: Very well. 

(Thereupon the document was marked as Defendant’s 
Exhibit B for identification.) 

The Court: How did you mark the other one? 

Mr. Roberson: It was marked A because it was previ¬ 
ously marked No. 1, and I am marking another piece of 
paper defendant’s Exhibit C for identification. 
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(Thereupon the document was marked as Defendant’s 
Exhibit C for identification.) 

##•••••••• 

32 Q. Mr. Miles, I show you a piece of paper marked 
as Defendant’s Exhibit C for identification and ask 

you what this is. A. That is my name. 

Q. Your name signed one time, isn’t it? A. That is 
right. 

Q. And you remember signing your name on this piece 
of paper at the first trial of this case two months ago, 
didn’t you? Just the one time here, you signed it? A. I 
signed my name. 

Q. And that is your signature right there? There is no 
doubt in your mind about it, is there? A. No, it is my 
name, Paul Miles. 

Q. And you wrote it, didn’t you? A. When? 

Q. At the trial two months ago. A. Here? 

Q. Yes. A. I wrote my name. 

Q. And you did on this piece of paper marked as De¬ 
fendant’s Exhibit C? A. I don’t know about that piece of 
paper. I know I wrote my name. 

Q. Now, Mr. Malloy asked you about the cause of the 
accident, and you said this man veered to his left 

33 into the path of the bus, didn’t you? A. He was 
walking to his left; that is right. 

Q. He veered to his left in the path of the bus, and you 
told him that? A. In the path? I don’t understand what 
you last said. 

Q. Veered to the left in the path of the bus? A. I know 
he was veering to the left. 

Q. And he got hit by the bus, didn’t he? A. He did. 

Q. And the accident happened out Connecticut Avenue, 
didn’t it, before they got to the west curb? A. That is 
right; on the other side of the center of the street of Con¬ 
necticut. 

Q. It happened between the center of Connecticut 
Avenue and the west curb of Connecticut Avenue, didn’t 
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it? A. All I know it happened where the man was. The 
man was walking to the west curb. 

Q. The accident happened before the bus got to the 
curb? A. Before the man approached the curb, it did. 

Q. He didn’t get up on the curb, did he? A. No, he 
didn’t get up on the curb. 

Q. When Mr. Malloy asked you about the speed of the 
bus, you estimated it to be about 15 miles an hour, didn’t 
you? A. I don’t remember it. 

34 Q. Your recollection of the speed? A. Five or 
ten miles an hour. 

Q. That is what you say today. Didn’t you say fifteen 
miles an hour two days after the accident? A. I don’t 
remember it. 

Q. Could you be wrong about your estimate today and 
could be right about it then? A. No more than I seen. 
That is all I am telling. 

Q. Would your recollection be fresher two days after 
the accident? A. I had a lot of other things to "worry 
about. 

Q. Would it be fresher then than now? A. All I can say: 
I didn’t see any more than I told you, and any more than 
I have seen. 

Q. The question is whether your recollection of the facts 
of this accident were’s fresher two days after the accident 
than today, nearly four years after the accident? A. I 
haven’t put it to thought that way. 

Q. Put it to thought? 

Wasn’t it clearer two days after the accident than it is 
now? A. No more than I seen; no more than I said. 

35 Q. You told Mr. Malloy this pedestrian was run¬ 
ning, didn’t you? A. No, sir. That man—can I say 

something? 

Q. Just answer the question. You told him he was run¬ 
ning? 

The Court: He can answer the question and then ex¬ 
plain it. 
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Mr. Roberson: I am entitled to a yes or no answer. He 
can explain it on cross-examination. 

The Court: No; I think any answer can be explained. 

Mr. Bindeman: He should be asked to explain. 

The Court: He answered, “No.” 

Mr. Bindeman: The effect is merely to avoid the ex¬ 
planation that he wanted to make. I say that is not fair. 
The man should be allowed to explain the answer. 

The Court: I said he could. 

Mr. Bindeman: He has not done so. 

The Court: I told him he could explain it if he wanted 
to. I can’t make him explain it. 

If you want to explain it, you can explain it. 

The Witness: At the time the man was standing there, 
with other people in the house, he was standing there 
asking me about the man, and I told him that the man was 
walking, and I told him, and he was writing something on 
the wall on the piece of paper, and I didn’t tell that 
36 man he was running, whoever it was, Mr. Malloy. 

Bv Mr. Roberson: 

* 

Q. All right. That is w 7 hat you say! A. That is what 
I say. 

Q. Now, he asked you what effort was made to avoid 
the accident by the bus operator, and you told him the man 
stood up on his brakes, didn’t you! A. No. 

Q. Well, the man did make a good stop! A. The man 
stopped. 

Q. The man made a good stop! 

Mr. Bindeman: I object. That is an opinion. 

The Witness: After the accident and I heard the bump, 
the man stopped right there. 

By Mr. Roberson: 

Q. He made a short stop, didn’t he! 

The Court: I think that is the obvious statement of the 
witness. 
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By Mr. Roberson: 

Q. And the traffic light facing that bus driver at the 
time of the accident— A. Was green. 

Q. Let me finish the question before you answer. 

The traffic light on the northwest corner of that inter¬ 
section—no, that would be south, the southwest 

37 corner of the intersection—strike that. 

The bus was coming westerly, wasn’t it, on the 
north half of Porter Street; is that right? A. Yes. 

Q. What color was this traffic light that was facing the 
bus? A. I have to come down and show you. I can’t 
see from down here. 

Q. All right. Come down and show us? 

Can you locate the traffic light on the diagram facing 
the bus at the time of the accident? A. It was green at 
the time at the corner here. 

Mr. Roberson: Resume the stand. 

May the record show he has referred to the northwest 
corner of the intersection? 

The Court: Yes, sir. 

By Mr. Roberson: 

• ••••••••• 

38 Q. You told Mr. Malloy, didn’t you, that when this 
auto in front blew its horn, I looked then and saw 

the man running across Connecticut Avenue in the north 
crosswalk on the other side? You told him that, didn’t 
you? A. No, sir. 

Q. You told him he was about halfway across when I 
first saw him? That is right, isn’t it? A. No more than 
I told you. I told him no more than I seen. 

Q. You testified here today he was halfway across when 
you first saw him? A. From the center of the street on 
Connecticut Avenue; that is right. 

Q. Halfway across Connecticut Avenue? A. That is 
right; in the center. 
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Q. So you told Mr Malloy he w r as about halfway across, 
when you first saw him? A. From the center of the street; 
that is right. 

Q. And the bus was almost up to him, wasn’t it? A. The 
bus 'was back at the crosswalk. 

Q. You didn’t tell Mr. Malloy the man was then 

39 almost up to him? A. Mr. Malloy, he was writing 
down before I was saying anything. 

Q. Answer the question, whether you told him that. 
A. No. 

Q. Let us refer to the first trial. You told me on the 
first trial this bus -was almost up to him when he began 
to veer, didn’t you? A. You will have to speak it again. 

Q. When we tried the case two months ago, you told me 
that when the bus—that the bus was almost up to the man 
when he began to veer in front of him; isn’t that right? 
A. The man was bearing up the street before the bus got 
to him. 

Q. Do you deny that you said that two months ago at 
this trial? A. I beg your pardon? . 

Q. You didn’t say that at this trial two months ago? 
A. I said what ? 

Q. That when the man began to veer the bus was almost 
up to him? That was asked you and that is the w-ay you 
answered on the first trial? 

You mean, no, you are shaking your head? A. I don’t 
remember. 

Q. Let me refresh your recollection by referring 

40 to page 47 of the transcript of testimony two months 
ago: 

“Question by Mr. Koberson: 

“Question: And the bus was almost up to him when he 
began to veer; is that right, sir? 

“Answer: Almost.” 

I asked you that and you answered that way, didn’t 
you? A. All I can explain to you is as much as I can 
know of the accident. 


Q. You answered that way two months ago in this very 
court house? A. The bus had to be almost up to him when 
he hit him. 

By the Court: 

Q. He asked you whether you were asked that question 
and gave that answer. A. iSpeak it again. 

The Court: Give him the question again. 

By Mr. Roberson: 

Q. I asked this question: 

‘‘And the bus was almost up to him when he began to 
veer; is that right, sir? 

“Answer: Almost. 7 ’ 

I asked that question and you answered it that way, 
didn’t you? A. No, sir. The bus was bearing—the man 
was bearing before the bus got to him. 

41 Q. And the fact is this accident did happen be¬ 
fore the bus reached the west curb of Connecticut 
Avenue, didn’t it? A. That is right. 

Q. And after the accident on the bus, the front of the 
bus was still west of that curb line; isn’t that right, after 
the accident? A. I don’t know about the west. I can 
show you. 

Mr. Bindeman: May he do that? He said he didn’t 
know about the w’est, and I submit the previous answer 
should be stricken, and he be allowed to show us on the 
board, which is the most effective way. 

The Court: If he cannot do it any other way, he may 
do so. 

Mr. Roberson: Let us try the other way. 

Mr. Bindeman: He says he doesn’t know about the west. 

Mr. Roberson: May I conduct the examination? 

Mr. Bindeman: May he conduct it fairly? 

Mr. Roberson: I will conduct my own examination. 

By the Court: 

Q. He asked the question, Mr. Miles, if this accident 



occurred before this man in the front of the bus had ever 
reached the west side of Connecticut Avenue. 

Do you understand the question? A. I don’t understand. 
I can show you. 


42 Q. Do you know what the west side of Connecticut 
Avenue is? A. The west side would be the opposite 
side of the street. 

Q. That is right. Did the accident occur before the bus 
had reached the opposite side of the street? 

Mr. Bindeman: He says he can show you. 

He has tried twice to show Mr. Roberson, which he 
doesn’t want him to show him. Why I don’t know. 

Mr. Roberson: Because he has been up to your office 
going over the diagram. 


Q. Before the bus got to the opposite side of 
43 Connecticut Avenue the accident happened, didn’t 
it, Mr. Miles? A. It happened right almost at the 

curb. 

Q. It happened before it got to the curb, didn’t it? A. 
That is right. 

Q. You told Mr. Malloy when he interviewed you that 
it was impossible for the operator to avoid this man after 
he swerved, didn’t you? 


45 Mr. Roberson: Will you read the question? 
(Pending question read.) 

The Witness: You will have to talk louder, sir. 
(Pending question again read.) 

The Witness: He could stop the bus? That is right. 

By Mr. Roberson: 

Q. You did tell him that? A. You are talking about the 
accident? He could avoid him? 
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Q. The question, Mr. Miles, is this: Didn’t you tell 
Mr. Malloy it was impossible for the operator to avoid 
him. Did you tell him that or didn’t you? A. You mean 
the driver of the bus? 

Q. Yes. A. I want to understand you. 

Q. Yes. A. Could it be avoided? 

Q. Did you tell Mr. Malloy it was impossible for the bus 
driver to have avoided him? A. It was impossible to 
avoid him . He could stop before he hit the man. 


48 Q. Mr. Miles, getting back to this questionnaire 
that Mr. Malloy took from you two days after the 
accident, on August 24, 1949, did Mr. Malloy read that 
statement to you after he finished taking it? A. No, he 
didn’t. 

Q. He didn’t read from it at all? A. No, he didn’t read 
it to me. 

Q. Let me refresh your recollection about that. You 
remember when you testified here on this subject two 
months ago, don’t you? A. That is right. 

Q. Did you touch that document at all? That is Defend¬ 
ant’s Exhibit A for identification. 

The Court: When do you mean, Mr. Roberson? 

Mr. Roberson: After Mr. Malloy had finished writing 
it. 

The Witness: I don’t remember touching it. 


49 Q. But you do think that is your signature? A. 
That is right. 

Q. Now, in the first trial, I asked you this question and 
you gave this answer. 

Mr. Bindeman: Where are you reading from? 

Mr. Roberson: Page 36. 

By Mr. Roberson: 

Q. “Question: You never touched this Defendant’s Ex¬ 
hibit 1 at all? 
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“Answer: He was talking to me. He was reading oft.” 

Yon testified that way? A. I said he was talking to me; 
that is right. 

Q. He was reading from the document? A. Not to me 
at the present time he was at my house; no. 

Q. Weren’t you standing there talking to him? A. He 
was writing. I was talking to him. 

Q. What did you mean when you testified in the previous 
trial that Mr. Malloy was reading off the document? A. 
He said if the case would come up, would I testify in court, 
and I said yes. 

Q. What did you mean when you testified at the 

50 previous trial in response to my question whether 
you touched it, that you didn’t touch it, but he read 

it off? A. You mean, at my house? 

Q. At your house. A. He asked me the question, and 
I answered it, and I said, yes, I would come here. That 
is what I remember. 

Q. You testified here a few minutes ago he didn’t read 
off of it, didn’t you? A. He asked me a few questions; I 
remember that. 

Q. Just about three minutes ago I asked if he read off 
this, a question by me to you, and you said no. A. That is 
right. 

Q. You testified before that he was reading off it. Which 
is right? A. All I know, he came to my house at the pres¬ 
ent time, and he asked me questions, would I testify, and 
I said, yes, in court. 

Q. Now, Mr. Miles, can you answer the question as to 
whether he was reading off it or not, reading off it? A. 
Well, he was reading something. I don’t know whether it 
was that or not. 

Q. Is that the only thing he had in his hand? A. He had 
two pieces of paper in his hand. 

Q. Two pieces of paper? A. Yes. 

51 Q. Now, you testified yesterday that the first time 
you saw Mr. Davis, the plaintiff, when he was in the 

north crosswalk of Connecticut Avenue, about the center 
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of Connecticut Avenue; is that correct? A. About the cen¬ 
ter of the street; that is correct. 

Q. The center of Connecticut Avenue? A. Yes. 

Q. And he was in the north crosswalk, was he not? A. 
I will have to show you. I don’t understand until I can 
show you. 


Q. That is when you first saw him? That is when you 
first saw Mr. Davis? A. In the center of the street; Con¬ 
necticut Avenue. 

Q. At that time the light was green for Mr. Davis over 
here and for the bus? A. Green for all of them. 

52 Q. Going west on Porter Street? A. That is right. 

Q. It was when Mr. Davis got there approaching 
the curb he began to veer to the left? A. After he left the 
center of the street. 

Q. When he was approaching the far side of the street 
is when he began veering left? A. He began bearing left 
in the center of the street. 

Q. Was he bearing left when you first saw him? Was he 
veering or walking straight? . A. Walking past the center 
of the street, bearing left. 

Q. When you first saw him? A. Yes. 

Q. How close was he to the crosswalk line when you first 
saw him? A. I will have to come and show you. 

Q. All right, come and show me. A. He was walking 
right in here (indicating). 

Q. Take this pencil and put a crossmark where you say 
he was walking when you first saw him close to the cross¬ 
walk line. A. (The witness complied with the request.) 

Q. Was it right there he began to veer to his left? A. 
That is right. 


53 Q. Come and show me where he was when he first 
reached the extension of the north curb line of Por¬ 
ter Street extended. 

% 

The Court: You can go down and show him. 
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By Mr. Roberson: 

Q. I want to know where he was when he crossed this 
imaginary north curb line of Porter Street extended across. 
The Court: When he got out into Porter Street? 

By Mr. Roberson: 

Q. Where the automobile traffic goes. Put a circle where 
he was. 


54 A. Right here (indicating). 

Q. Draw a circle there. 

Mr. Miles, I want to point out the north curb line of Por¬ 
ter Street extends from over here. The circle mark as you 
have it on that, he would still be on the crosswalk, where 
you marked the crosswalk. Is that where you think he 
was? A. This line goes along across, and he left the center 
of the street, and started to bear a little left toward this 
curb. 

Q. Where was he when he got out here, where the auto¬ 
mobile traffic runs, when did he first get out there? A. I 
drawed a circle where he was. 

55 Q. Where you drew the circle, is that where the 
bus and the automobiles run? A. The center of the 

street is here, right through here. He came across this 
way, and he was here, and the center of the street is there. 

Q. That is the best testimony you can give, where that 
circle is, as to where he was and where the automobiles 
run? A. That is where the line is. 


Q. Didn’t you testify yesterday that the bus was almost 
up to this plaintiff when he began to veer? A. He was 
veering before the bus got to him. 

Q. You testified in the first trial that the bus was almost 
up to him when he began to veer, didn’t you, Mr. Miles? 
A. I don’t remember that. 




Q. Let me refresh your recollection by referring to page 
47. A. I can only say what I seen. 

Q. I asked you this question on the first trial: 

“ And the bus was almost up to him when he began 

56 to veer; is that right, sir? 

“Answer: Almost.” 

Is that the way you answered? Didn’t you answer that 
way? A. I don’t remember that. 

Q. If you answered it that way at the first trial, were 
you trying to tell us to the best of your knowledge at that 
time? A. I was: I don’t want to say anything I don’t 
know. 

Q. You don’t deny you said what I just read at the first 
trial? A. Just like I told you: The man was bearing to 
the left and the bus was going on. 

Q. You don’t deny that you did say the bus was almost 
up to him in the first trial, just as I read it to you, do you? 
A. The bus was almost up to the man. 

Q. When he began to veer? A. The only thing I can 
say: That is all I know. 

The Court: He wants to know whether you so testified at 
the first trial. 

• i 

By Mr. Boberson: 

Q. Did you testify the way I have read? A. That is right. 
He was almost up to him when the man was bearing to his 
left, at first, and the bus came straight ahead. 

57 Q. He was almost up to him when he began veer¬ 
ing? A. No; the man was veering before the bus 

got to him. 

Q. Just answer my question whether I asked you this 
question and you answered this way at the first trial: 

“Question: And the bus was almost up to him when he 
began to veer; is that right, sir? 

“Answer: Almost.” 

You testified that way, didn’t you? A. I don’t remem¬ 
ber that. 
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Q. The bus was only 15 or 20 feet from this plaintiff 
when you say the automobile blew his horn, wasn’t it? A. 
You mean the car or the man? 

Q. From the man himself. The bus was only 15 or 20 
feet from the man when the car blew its horn; is that right? 
A. That is right. 

Q. And the plaintiff was then approaching the curb, 
wasn’t he, Mr. Davis? A. That is right; approaching the 
curb. 

Q. And the bus was in the intersection when the brakes 
were applied; isn’t that right, sir? A. I don’t know. When 
the brakes were applied? 

Q. Let me refresh your recollection of what you said the 
last time in this case. This is page 30: 

“Where was the bus, Mr. Miles, when the brakes 
58 of the bus were applied? 

“Answer: In the intersection.” 

That is the way you testified, didn’t you? A. After the 
intersection; that is right. 

Q. Was the bus in the intersection when the brakes were 
applied? A. No. 


Q. Did you testify in the intersection? A. I testified— 
I don’t remember. I testified that after the intersection, 
that is when I felt the brakes, on Connecticut Avenue. 

Q. You did testify that the accident happened before the 
front of the bus reached the west side of Connecticut Ave¬ 
nue, didn’t you? A. The west side, that is right. It hap¬ 
pened before he got to the west side. 


59 Q. As a matter of fact, the plaintiff never did 
reach the west side of Connecticut Avenue, did he? 
A. What? 

Q. The plaintiff, Mr. Davis, never reached the west side 
of Connecticut Avenue, which is this side over here? A. 
The curb, no, he didn’t reach the curb. 
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Q. Nor did he get as far as this extended curb line, did 
he? A. I will have to show you. I don’t know from here. 
I don’t want to say nothing I don’t know. 

Q. Come down here, and I will show you what I mean by 
the extended curb line. 

You say the bus never did reach the west side of Connec¬ 
ticut Avenue or it never got this far? 

Mr. Bindeman: He has not said that. 

Mr. Roberson: He just testified to it. Your Honor. 

The Court: Well ask him if that is the fact. 

By Mr. Roberson: 

Q. Isn’t it a fact that the bus never reached the west 
side of Connecticut Avenue before the accident hap¬ 
pened? 

60 Mr Bindeman: Would he show him what he means 
by the "west side because the witness said he doesn’t 

understand west or east? 

The Court: Do you understand, Mr. Witness, which is 
the west side of Connecticut Avenue? 

The Witness: The west side would be right here (indi¬ 
cating). 

The Court: Yes. He wants to know if you know if the 
bus reached a line in extension of that north line and the 
south line, the imaginary extension, whether it reached the 
curb line or not. 

Mr. Roberson: When the accident happened? 

The Witness: When they reached it? 

By Mr. Roberson: 

Q. Had it gone that far? A. The bus stopped here. 

Q. About at the curb line? A. Yes. 

Q. A little back to the east of it? A. Yes. 

Q. You can take your seat again. 

Mr. Miles, how far to the west did the bus knock Mr. 
Davis when he hit him? A. How far? All I know, when 
I seen him he was at the sewer tops. 

61 Q. Did you see the actual contact between Mr. 
Davis and the bus? A. I did. 
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Q. And you remember the bus coming in contact with 
him? A. The right front of the bus. 

Q. You say the bus was going about five or ten miles an 
hour at that time? A. Just about five to ten miles an hour. 

Q. Five to ten miles an hour? A. Yes. 

Q. It could have been more or less? A. No more than 
I said I saw. 

Q. You paid particular attention to the speed of the bus? 
A. Well, I was sitting right there. 

Q. And the plaintiff was in motion, veering into the path 
of the bus? A. To the left, just walking; that is right. 

Q. So the bus when the plaintiff was walking—the bus 
was going five or ten miles an hour? A. That is right. 

Q. Now, how far from the point of contact between the 
two did Mr. Davis end up? A. After the front of the bus 
hit him? 

Q. Yes. Give us your best estimate of that. A. 
62 When the front of the bus hit the man, as far as to 
the end of that desk where that man here is sitting. 

Q. About here (indicating) ? A. No; here. 

Q. Here? A. Right along there. 

Q. About nine feet, Mr. Bindeman? 

Mr. Bindeman: No. 

By Mr. Roberson: 

Q. To the front of this (indicating) ? A. Yes. 

Q. About two full steps? 

The Court: What do you mean by that ? 

The Witness: From the front of the bus to where that 
ink thing is on the desk, that man writing, that is where 
the man w T as laying in front of the bus after I got off. 

By Mr. Roberson: 

Q. After the bus stopped? A. Yes. 

Q. The man w^as that far away after it stopped? A. 
Right in front of the bus, from here to that man. 
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Q. But the bus didn’t stop at the same place in the street 
where he came in contact with him? A. It stopped right 
there. 

Q. You mean a bus going ten miles an hour and 

63 hit some man like Mr. Davis, and he stopped right 
there? 

Mr. Bindeman: I object to that. 

The Court: He can say how far the bus went before it 
stopped. 

The Witness: The man was laying there in front of the 
bus, and you walked out of the door a couple of steps and 
the man was there. 

By Mr. Roberson: 

Q. That is how far the man was from the bus? A. That 
is right. 

Q. What I am interested in, Mr. Miles, is how far the 
bus went from the point of impact before it was able to 
come from a ten-mile-an-hour speed to a standstill. How 
far did it go? A. How far did it go? I know it hit the 
man. He was laying there, but I know it stopped in front 
of the man. He probably rolled a bit. I don’t know. I 
was watching the man. 

Q. You do know from the time you hit the bus moved 
some distance before it was able to come to a standstill? 
A. That is correct. 

Q. Can you estimate that distance for the jury? A. I 
imagine from here, from this end of the desk, just a couple 
of feet. 

Q. From the end of the desk you are sitting at to the 
edge of the jury box? A. To the jury box. 

64 Q. That is about four feet, Mr. Bindeman? 

Mr. Bindeman: I don’t know. He said a couple 

of feet. 

Mr. Roberson: For the purpose of the record, it is one 
pace. The jury will know. 

The Witness: It is from here to there. 
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By Mr. Roberson: 

Q. You mean the bus going at ten miles an hour stopped 
in the space between you and the jury box? A. Announce 
yourself so I can understand you. 

Q. You mean the bus going at ten miles an hour, hit a 
man, and then stopped within the space between you and 
the jury box there, wilich is not over four feet? A. I don’t 
know howr many feet. I give you my estimation. 

Q. That is your recollection, that the bus went from the 
point of contact until it came to a standstill, just that short 
distance? A. That is right; as much as I know of it. 
*••••••••• 

65 Redirect Examination 

Bv Mr. Bindeman: 

Q. Mr. Miles, yesterday just as wre adjourned Mr. Rober¬ 
son was asking you about wrhere this accident happened 
and referred to the west and east side of the curb. 

Will you tell us whether or not you understood exactly 
what he means wiien he used this reference to w*est and 
east? A. No, I didn’t understand. I asked him if I could 
come down and show him. 

Q. All right. Now, you do understand this map, don’t 
you? A. I understand that part; that is right. 

Q. And you can show us on the map exactly where the 
accident happened; is that right ? A. I can show you where 
the man was laying at, wrhere I seen him. I can show you. 
That is w’hat I can show you. 

Q. Will you please come down to the map and show* us 
exactly wrhere the accident happened and take this pencil 
and draw an “X”—if he may, your Honor—and show us 
where the accident happened? 

Mr. Roberson: There is already one “X” there, 

66 Your Honor. 

Mr. Bindeman: There is no “X” where the acci¬ 
dent happened. 
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Mr. Roberson: I don’t want “XV* all over the chart. 

The Court: I was afraid this was going to happen. 

Mr. Bindeman: There is no “X” where the accident hap¬ 
pened. 

The Court: What was the question of what happened at 
the sewer top there? 

Mr. Bindeman: That is what he testified about yester¬ 
day, sir. He testified that the accident happened at this 
sewer top, but since his direct testimony there has been 
some questioning by Mr. Roberson about west and east, 
and I don’t believe the witness understands what he testi¬ 
fied about. 

By the Court: 

Q. Don’t you know which is east and west? A. I do. 

*•*•#••*•* 

Q. You have been driving around for how many years, 
did you say? A. I have been driving about ten years. 

Q. You know how to get to Northeast and Northwest? 
A. That is right. 

Q. So you do know what is north and south and east and 
west? A. That is right. 

67 Mr. Bindeman: May he show exactly where the 
accident happened so that there is no question 
about it? 

By Mr. Bindeman: 

Q. Take this pencil, Mr. Miles, and put an “X” where 
the accident happened, without regard to west curb or east 
curb. Take this pencil and mark an “X” w’here the acci¬ 
dent happened. Put an “X” exactly where the accident 
happened, if you please. A. (The witness complied with 
the request.) 

Q. Now, I believe this first “X” refers to where you said 
Mr. Davis was when he first began veering to his left; 
right? A. That is right. 

Q. Would you please draw a line from where he began 
to veer to his left up into the place where he was hit? 
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Draw a line, a straight line or whatever kind of line is nec¬ 
essary, with that pencil. A. (The witness complied with 
the request.) 

#•••#*•#•• 

68 By Mr. Bindeman: 

Q. And Mr. Miles, Mr. Roberson also asked you ques¬ 
tions about what you had said at the previous trial about 
where the accident happened, and is it not correct that I 
asked you this question: 

• ••••••••• 

69 “Will you state whether or not the bus was in the 
crosswalk? 

“Answer: It was near to the sewer tops.”? 

A. Yeah, that is right. 

74 By Mr. Bindeman: 

Q. Mr. Miles, yesterday Mr. Roberson asked you a ques¬ 
tion : Did you tell Mr. Malloy it was impossible for the bus 
driver to have avoided him, referring to Mr. Davis, and 
your answer w’as: It was impossible to avoid him. He 
could stop before he hit the man. 

Now, I would like to ask you, Mr. Miles, what, if any¬ 
thing, did you tell Mr. Malloy, who was the investigator for 
the Capital Transit Company who came out to talk to you, 
as to whether or not the bus driver could have stopped in 
time to avoid this accident? A. That is true. 

Q. Sir? A. The bus driver could have stopped. 

The Court: He wants to know what you told Mr. Malloy. 

By Mr. Bindeman: 

Q. Did you tell that to Mr. Malloy? A. The man that 
came to my house ? 

Q. That is right. The man that came to your house for 
the Capital Transit Company. A. Yes, I told him he could 
have stopped. 
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By the Court: 

Q. In other words, you told him he could have stopped 
in order to avoid the accident? A. At the house; that is 
right. I told him he could have. 

75 By Mr. Bindeman: 

Q. Well, would you come down to the board, then, and 
„ put an “X” where Mr. Davis was lying when you came 
out? Put an “X” where Mr. Davis was lying when you 
came out of the bus. 

Mr. Bindeman: May the record show that he has now 
, put an “X” directly over than manhole cover? 

The Witness: The second one. 

76 Mr. Bindeman: The second manhole cover. 

The Court: The one to the south? 

Mr. Bindeman: Well that is the one on here that is sec¬ 
ond from the south. The first is the green Pepco and this 
is the first Water Department manhole. 

The Court: That is -where he said the accident happened. 
Mr. Bindeman: Now he put an “X” a little east, where 
the accident happened, from the manhole cover where the 
body was when he came out. 

> By Mr. Bindeman: 

Q. Mr. Miles, will you tell us whether or not you know 
Mr. Aaron Davis? A. No, I didn’t know Mr. Aaron Davis. 
No, I don’t know him. 

Q. That is Mr. Davis here, the plaintiff in this case. A. 
- Yes, I know him. 

Q. Did you know him before the accident? A. Never 
seen him before. 

Q. Have you ever seen him since the accident, except in 
the court rooms? A. No more than standing out there. 
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77 Q. Have you any interest in this case? A. No 
more than just to tell what I know; that is all. 

**••*•**•* 

Q. Mr. Miles, I show you Defendant’s A for identifica¬ 
tion, which is a statement from which Mr. Roberson has 
been reading, and wdiich you have testified Mr. Malloy 
asked you questions on and got your answers, and I ask 
you to tell me in whose handwriting—no; strike that. 

I ask you to tell me if the printing on all these lines in 
ink is in your handwriting. A. No, sir. 

Q. And I turn to the rear of Defendant’s A for identifi¬ 
cation and show you all of the handwriting on the back of 
it, and ask you if that is in your handwriting. A. There 
was a man writing. 

Q. There was a man writing? A. Yes. 

78 Q. He asked you certain questions and you gave 
him certain answers? A. That is right. 

Q. Did you see all the answers he put down in the state¬ 
ment ? A. He was talking to himself and talking to me. 

The Court: He was what? 

The Witness: He was talking to me and himself, keep¬ 
ing writing. 

By Mr. Bindeman: 

Q. But you don’t know what he put down on this state¬ 
ment? A. I don’t. 

Q. And did he read these answers back to you? A. Some 
of them he did and some he didn’t. 

Q. Did he read the handwriting on the back of the state¬ 
ment to you? A. I don’t remember that. 

Mr. Bindeman: I have no further questions. 

Recross-Examination 
By Mr. Roberson: 

Q. Mr. Miles, how do you know he didn’t read all the an¬ 
swers back to you? A. Because he was standing there, 
right there with other people in the house also. 


43 


79 Q. Were you watching him as he wrote along? A. 
No. I was standing beside him, and other people 

standing there from the house where I was living. 

Q. How would you know if he skipped an answer or not? 
A. I don’t know. I wasn’t watching him. 

Q. You don’t know whether he read all the answers or 
not? A. I know he didn’t. 

Q. How do you know? A. He is writing, his back turned 
to me, writing on the wall. 

Q. When he was writing, he read that to you after it 
was all over, didn’t he? A. No, he didn’t read all to me. 

Q. How much of it did he read? A. He asked me a few 
questions, and that is all he did, and I answered. 

Q. How much did he read to you? You told Mr. Binde- 
man he read some answers to you. A. He said: If this 
case comes to court again, would I come and testify and 
tell him what I know. 

Q. How much of the answers that he had written down 
did he read back to you? A. Well, a few. That is all I 
know. 

80 Q. Just a few? A. That is all. 

Q. You say you don’t know Mr. Davis; is that 
right? A. No, I never seen the man before. 

Q. You know Mr. Bindeman, don’t you? A. No more 
than just seeing him as he is. 

Q. How many times have you been interviewed by Mr. 
Bindeman? A. Three or four times, something like that. 

Q. How many times have you seen him in the last two 
weeks? A. I have been in his office once last week. 

Q. And that was Saturday you are talking about? A. I 
was up there once before that. 

Q. Twice last week, then ? A. That is right. 

Q. Have you been there this week, before the trial? A. 
No, I haven’t. 

Q. Did you talk to anybody about this accident between 
the time that court recessed and the time we started again 
this morning? A. I did. 


i 
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Q. Whom did you talk to ? A. My wife. 

Q. Did you talk to Mr. Bindeman or his associate 

81 about it? A. No more than with my wife. 

Q. Your wife doesn’t know anything about the 
facts of the accident? A. No more than I told her. 

Q. She just knows what you told her? A. That is right. 
Q. Now, Mr. Miles, what time of day was it that Mr. 
Malloy came to see you and interviewed you? A. I don’t 
know. It was in the afternoon. I don’t know what time. 

Q. Did he interview you privately? A. No; there was 
two or three other people standing there. 

Q. Who were they? A. A lady named Led Lee. 

Q. WTiat is her full name? A. 1123 Sixth Street, North¬ 
west. Her name is Led Lee. 

Q. That is the woman? A. That is the woman. 

Q. How do you spell it? A. Led Lee. 

Q. Do you know how to spell it? A. I do. 

Q. How would you spell her name? A. I don’t 

82 know. 

Q. Is that one or two names? A. It wasn’t her 
full name. That is the name I know. 

Q. Does she live in that house? A. That is right; 1123 
Sixth Street. 

Q. You live there too? A. Yes. 

Q. Does she still live there? A. That is right. I think 
so, right now. 

Q. Is she married? A. Yes, she is married. 

Q. What is her husband’s name? A. Her husband and 
her is not staying together. She had a room there, Apart¬ 
ment 7. 

Q. Was her last name Lee? A. That is correct; Lee. 

Q. She was one person standing there? A. Yes. 

Q. Who else? A. Another lady named Ruth, but I don’t 
know the last name, but she lived in Apartment 1. 

Q. Does she still live there? A. As far as I know; yes. 
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83 . Q. Was the interview in a hall or in a room? A. 
In the hall on the first floor. 

Q. Were these two women standing right alongside you 
when this conversation and writing was going on between 
you and Mr. Malloy? A. Right back of me. 

Q. How far from you ? A. Two or three feet back of me. 
Q. They could hear everything that went on? A. That 
is right. 

• ••••••••• 

84 Aaron Davis. 

the plaintiff herein, was called as a witness in his own be¬ 
half and, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 

• ••••••••• 

Q. Your name is Mr. Aaron Davis? A. Yes, sir. 

• ••••••••• 

Q. And, Mr. Davis, how old are you now? A. Seventy- 
six. 

• ••••••••• 

86 Q. All right, sir. Now, coming down to the acci¬ 
dent, you recall this accident that took place on 
August 22, 1949, do you not? 

I say: You remember the accident? A. I remember, 
yes, I remember a little bit. It is a very long time but I 
remember a little bit. 

• ••••••••• 

Q. Now, before we get to the accident itself, would you 
tell me about what time did you leave your house on August 
22, 1949 ? A. I left the house around 6:30. 

• ••••••••• 

Q. And where did you intend to go? A. I intended to 
go to 14th Street and then Georgia Avenue. 
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Q. And had yon made the trip from your house to 14th 
Street and Georgia Avenue before the day on which this 
accident happened? A. Yes; a couple of times a week. 

Q. What bus did you take on this day? A. I took 

87 the bus that went up Connecticut Avenue. 

Q. Is that the bus— A. That would be Cathedral 

Avenue. 

Q. You took it at Cathedral Avenue and Connecticut 
Avenue ? A. Yes. 

Q. Is that the bus known loosely as the Connecticut Ave¬ 
nue bus? A. That ■went up Connecticut Avenue. 

*••#*••••• 

Q. And where did you get off the Connecticut Avenue 
bus? A. I got off at the stop when they stopped after 
Porter Street. 

Q. Is that the stop just north of Porter Street? A. It is, 
yes. There is an apartment right there at the stop, and he 
stopped right there. 

Q. Would that be known as the Broadmoor Apart- 

88 ments, if you know? A. I don’t know’ the name of it. 

Q. But you got off at the stop that is just north 
of Porter Street? A. Yes. 

Q. Now, will you tell us whether or not you walked back 
from the bus stop to Porter Street? A. I walked. Ivralked 
back to Porter Street; yes. 

• •••••*••• 

Q. All right. Now, you intended to cross Connecticut 
Avenue, did you not? A. Yes. 

Q. I will ask you this: Did you in fact cross Connecticut 
Avenue? A. I crossed, yes; sure. 

Q. And was there anybody else in front of you also cross¬ 
ing Connecticut Avenue? A. Yes, three or four people. 

Q. I didn’t hear you, sir. A. About three or four peo¬ 
ple was before me. I walked after those people. 

Q. When you got to the other side of the street, 

89 do you know if you stepped up on the sidewalk? A. 
I came up right on the sidewalk, across. 
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Q. How long did you stand on the sidewalk? A. X was 
standing there about, maybe, about one second or two sec¬ 
onds, and then two mans came along, and they started to 
cross Porter Street, and I walked right after those two 
people to get on the other side, the other side of Porter 
Street. 

Q. Now, I ask you, Mr. Davis, what color was the light 
facing you on Porter Street? 

Mr. Roberson: May it please Your Honor, he has not 
even testified he looked at the light. 

Mr. Bindeman: We can find out. 

Mr. Roberson: Ask him if he looked. 

The Court: Ask him if he looked. 

By Mr. Bindeman: 

Q. Did you look? 

The Court: Are you talking about the light on the south 
side of Porter Street? 

Mr. Bindeman: He testified he came here and got on the 
sidewalk, and I am talking about the traffic light facing him 
as he w^as walking south on Porter Street. 

By Mr. Bindeman: 

Q. Did you look at the light as you came across Porter 

Street? 

90 Q. And what color was the light facing you? A. 

I am sure it was green because the other people 
would not walk across. 

By the Court: 

Q. Well, did you see the light? A. I am sure it was a 
green light. 

Q. Did you see the light; that is the question? A. I 
think I seen the light. 

Mr. Roberson: I move it go out. It is not what he 
thought. It is what color it was, a factual inquiry. 
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By the Court: 

Q. What is your best recollection? Did you see the light? 
A. Yes, I seen the light. 

Q. What is your best recollection as to whether the light 
was green or not? What is your best recollection as to the 
color of the light? A. It was green. 

The Court: All right. 

By Mr. Bindeman: 

Q. Now, you were following these men who were going 
across? A. I was following two mens. 

Q. Now, when you left the curb, when you left this curb 
here walking south on Porter Street, did you look at 

91 the left to see if there was anything coming? A. I 
don’t think I looked. 

Q. Did you look to the right to see if anything was com¬ 
ing? A. I don’t think so. I just look at the t-wo mens and 
I walked after those tw-o mens, walking. 

Q. Yes, sir. Now, about how far did you walk into Por¬ 
ter Street when the accident happened? A. Well, I don’t 
know how far I was walking, but I know when I open up 
my eyes, I was laying right in the middle of the street. 

Mr. Roberson I move that this go out as not responsive. 
Mr. Bindeman: That is the best he knows. 

The Court: You can ask him that question, then. 

By Mr. Bindeman: 

Q. After the accident, when you opened up your eyes, 
where were you lying? A. What? 

Q. After the accident, when the bus hit you— A. Yes. 
Q. —and you opened up your eyes— A. Yes; sure. 

Q. —where were you lying? A. Right in the middle of 
the street. 

Q. Before you were hit, did you see this bus? A. 

92 When I open up my eyes, I seen the bus right in 
front of me. 

• ••••••••• 
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Q. Mr. Davis, before you were hit, did you see the bus? 
A. Before, no, I didn’t see the bus. 

Q. The first time you saw the bus was after you were 
hit? A. That is right. 

Q. Now, Mr. Davis, who picked you up from where you 
were lying? A. I don’t know. Some mens, I don’t know 
who they was, they came up, and I don’t know. 

Q. Do you know where they took you? A. They took me 
in the fire department house. 

Q. And were you able to walk there? 

********** 

A. No, I could not walk. They carried me there. 

Q. How did they carry you? A. I don’t know how they 
carried me, whether they carried me on a stretcher; I could 
not remember that. 

**•****••# 

94 Cross Examination 

By Mr. Roberson: 

*•••••**•* 

Q. It has been almost four years since this accident took 
place? A. Yes; since 1949. 

• •••••*••* 

Q. Aren’t the details of the accident back in 1949 a little 
bit vague to you at the present time? A. I could not under¬ 
stand. I don’t understand very good. You have to explain 
to me. 

Q. Do you know what the word “vague” means? A. 
Pain? 

Q. No, vague, v-a-g-u-e, uncertain, unsure? Aren’t the 
details of the accident a little unsure in your mind today? 

By the Court: 

Q. He means: Do you remember much of the accident 
itself? A. Do I remember the accident? 
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Q. Do you remember much about it? A. Sure, I 
95 remember the accident. 


Q. Yes. Are you certain of the details of what happened? 
A. Yes. 


Q. Are you a little hard of hearing? A. What? 

Q. Are you a little hard of hearing? A. A little bit; yes. 

Q. And how long have you been hard of hearing, sir? 
A. I don’t know. I believe since a couple of years. I don’t 
know. I never had trouble with it before, but since a couple 
of years, I don’t hear so good 
• ••••••••* 

Q. Do you know whether you were hard of hearing in 
1949 at the time of the accident? A. What? 

96 Q. Was your hearing good in 1949, Mr. Davis? A. 
Sure. 

Q. You could hear fine, could you? A. Yes. 

Q. You could hear better than you can hear today? A. 
Yes. 

Q. Before this accident, before the impact occurred, did 
you hear a horn blow? A. No, I didn’t hear. 

Q. You didn’t hear a horn from any bus or any other 
vehicle; is that right? A. Yes. 

Q. And your hearing was good enough if the horn was 
blown you could have heard it? A. WTiat? 


97 Q. And your hearing was good enough on that oc¬ 
casion so you could have heard a horn if it had been 
blown; is that right? A. Yes. 


By the Court: 

Q. If a horn had been blown, do you think you would 
have been able to have heard it? A. No; I didn’t hear it. 
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By Mr. Roberson: 

Q. The question is not whether you heard it, Mr. Davis, 
but whether your hearing was good enough if it had been 
sounded that you could have heard it. A. Yes, I could have 
heard it; sure. 

Q. But you didn’t hear the auto horn blow, did you? 
A. No. 

Q. How many years did you follow the profession of be¬ 
ing a tailor? That was your business, wasn’t it? 

• ••••••••# 

98 A. Oh, about 45 years. 

By Mr. Roberson: 

Q. As a tailor, do you use your eyes a lot? 

Mr. Bindeman: I would object to that. I don’t see the 
materiality. 

Mr. Roberson: I think his vision is very material. 

Mr. Bindeman: Not as a tailor. That has nothing to do 
with it. 

The Court: Well, I don’t know. I suppose everybody uses 
their eyes in whatever business they are. 

Mr. Roberson: But I think tailoring is pretty hard on 
a person’s vision. 

Mr. Bindeman: There is no evidence of that. 

Mr. Roberson: Let me ask him. 

The Court: I will sustain the objection. 

By Mr. Roberson: 

Q. When did you retire as a tailor? A. 1945. 

Q. Had you ever had an operation on your eyes? 

99 A. Yeah, I had an operation. 

Q. When was that, sir? A. That was around ’42 


or ’43. 
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Q. Did you have the lens removed from your eyes? 
A. Yes. 

Q. Both eyes or one eye ? A. Both eyes. I had cataracts. 
Q. After you moved to Washington, did your daughters 
and your wife allow you to go out on the street alone ? 

The Court: I think you will have to talk louder. 

By Mr. Koberson: 

Q. After you moved to Washington, Mr. Davis, did your 
family allow you to go out on the streets unaccompanied? 
A. I never walked in the street. They have to walk. Some¬ 
body has to walk with me. 

Q. Well, Mr. Davis, had you been over to 14th Street 
and Georgia Avenue alone before August 22,1949? A. Yeah. 

Q. You had gone yourself on this public transportation, 
had you? A. Yes, sir. 

• *•••••••• 

100 Q. Mr. Davis, when you got off this bus at Porter 
Street, how did you intend to get over to Georgia 
Avenue? A. Well, I got off on one side and I walk across 
Connecticut Avenue. 

Q. Did you intend to take the bus or did you intend to 
walk over to Georgia Avenue? A. No, I intend to take the 
bus. 

Q. And where did that bus stop, sir? A. That bus is 
supposed to stop in front of the drug store there on the 
corner. 

Q. And that drug store is on the southwest corner of 
Porter and Connecticut Avenue; is that right? A. Yes; that 
is right. 

Q. And the bus stop is right alongside the drug store? 
A. Right across from the drug store. 

Q. Was it daylight at the time of this accident? A. Yes, 
it was daylight. 

Q. Did you see the bus that hit you? A. I seen the bus 
after I opened my eyes, I seen the bus. 

• ••••••••• 
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101 Q. Before the accident, did yon see the bus that 
later on hit you? A. I didn’t see no bus; I didn’t 

see no bus. 

Q. Weren’t you looking over toward this bus stop at 
the drug store? A. Well, I didn’t see no bus there. 

Q. Well, answer my question: Were you looking over 
toward this bus stop for the eastbound crosstown bus? 
A. Yes; I was looking there. 

Q. You were looking there? A. Yes. 

Q. Was there a bus there at the time of the accident? 
A. I don’t think so. I seen no bus at the time. 

Q. Do you know whether there was a bus there, an east- 
bound bus standing at the bus stop at the time of the acci¬ 
dent? A. Yes. 

Q. There was one? A. I didn’t see no bus there. 

Q. When you walked out, did you see it standing there? 
A. When I walked out, yes, I believe I seen a bus. 

Q. An eastbound bus; is that right, sir? A. On the right 
side, I seen a bus. 

102 Q. A bus pointing toward 14th Street was stand¬ 
ing at the drug store? A. Yeah. 

Q. And you had been looking in that direction before 
the accident, hadn’t you? A. What? 

Q. You had been looking toward that bus stop before 
the accident, had you not? A. Yes, I was looking there. 

• #•*•••••* 

Q. Did you start across in the crosswalk, in the north 
crosswalk as you were crossing Connecticut Avenue? A. Yes. 

Q. Did you ever reach this curb, the northwest corner? 
A. Yeah; yeah. 

Q. Are you certain of that? A. Yes; I stepped up on the 
other side, you know, on the other side of Connecticut 
Avenue. 

103 Q. You sat here when your witness, Mr. Miles, 
testified, didn’t you? You were sitting right here? 

A. What? 
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Q. You were sitting here when Mr. Miles, your witness, 
was testifying? A. Yes. 

Q. You were, weren’t you? A. Yes, but, well, I didn’t 
hear everything. 

Q. I just asked you if you were sitting here. A. Yes. 

Q. When Mr. Miles was testifying in court yesterday? 
A. Well— 

Q. Did you hear Mr. Miles testify that you never got 
up on the curb but veered to your left before you got there? 
Mr. Bindeman: He is not bound by that. 

The Court: He was here continuously, wasn’t he? 

Mr. Roberson: Yesterday he was here. 

Mr. Bindeman: I will concede Mr. Miles said that. 

Mr. Roberson: The point is whether he got up there. 

By the Court: 

Q. Did you hear Mr. Miles state that you didn’t get up 
on that sidewalk? A. I didn’t hear what he say, but I 
know I walked there. 

The Court: He said he didn’t hear what he said. 

The Witness: But I know that I walked over there. 

• ••••••••• 

104 Q. If Mr. Miles said you never got up on that side¬ 
walk— A. I never got up on the sidewalk? 

Q. Let me finish the question. 

If Mr. Miles testified here that you never got up on that 
sidewalk, on the northwest corner, he was wrong; is that 
right? A. You mean, on the other side of Connecticut 
Avenue? 

Q. I mean on the northwest corner here. A. I walked up 
on the sidewalk. 

Q. So if Mr. Miles testified that you didn’t, he was wrong; 
right? A. I don’t care what he said but I know I walked up 
on the sidewalk. 

Mr. Bindeman: I object. 

Mr. Roberson: I am entitled to the answer. 

The Court: It is perfectly obvious that someone is mis¬ 
taken. 
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By Mr. Roberson: 

Q. You testified in response to your counsel’s question 
that before leaving this northwest curb you looked to your 
left to see if there was any traffic? 

Mr. Bindeman: No; that is not correct. 

Mr. Roberson: Then I withdraw it. 

The Court: He said he didn’t look either way. 

• #•*•••••• 

105 Q. You didn’t look either way? A. No. 

Q. Let me refresh your recollection by referring 
to your deposition, Mr. Davis. You remember me coming to 
your apartment about a year after this accident, or 16 
months, and you were put under oath, and your lawyer be¬ 
ing there, and a Notary Public put you under oath, and I 
asked you questions about the accident? 

You remember that, don’t you, sir? A. Yes. 

Q. Didn’t I ask you that question at that time and didn’t 
you say this? 

• ••#•••••• 

“Question: Before you started across Porter Street, be¬ 
fore you left this curb, did you look to your left to see if 
there was any traffic coming across Connecticut Avenue? 

“Answer: I didn’t see any traffic.” 

Was that question asked you and did you answer that 
way, sir? A. Yes. 

Q. And then I asked you further on, at page 14, on 

106 the same occasion: 

“Question: You did look but you didn’t see any 
vehicles coming across Porter Street? 

“Answer: No, I didn’t.” 

Did you testify that way? A. Well,— 

Q. Sir? A. Maybe. I don’t remember. 

Q. You don’t remember whether that question or answer 
was given or not? A. No. 

• ••••••••• 
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107 Q. You testified here today that you were sure 
that this light on the southwest corner of Connecti¬ 
cut Avenue and Porter Street was green for you when you 
started across toward the northwest corner; is that right, 
sir? A. I don’t remember. 

Q. The Court this morning asked you if you were sure 
what the color of the light was when you started across 
toward the drug store, and you said that you were sure it 
was green, didn’t you? A. Well, yes. 

Q. Is that right? A. Yes. 

Q. Let me refer you to page 13 of your deposition. I 
asked you these questions and you gave these answers: 

“Question: Can you tell me if there was a light for south¬ 
bound Connecticut Avenue traffic? 

“Answer: I am not sure, but I think I seen a green light, 
but I am not sure. 

“Question: You are not sure you did? 

“Answer: I am not sure but I think I seen the green 
light.” 

Did you testify that way? A. Well, yes. I am not 

108 sure but I think I seen a green light. 

Q. Then at that time you are not sure you saw 
a green light? A. Yes. 

Q. Even at that time you were not sure that there was 
a green light there? A. I think it was a green light because 
some other people was walking there, and I was walking 
too, together. 

Q. That is your thought, because you saw some other peo¬ 
ple, but that is not your thought because you didn’t look 
at the light, sir? A. Well, I think it was a green light; that 
is all I think. 

Q. Mr. Davis, you were controlling your movements by 
these people? You were not looking at the light green or 
otherwise, were you? A. I can’t answer you anything. 

Mr. Roberson: I think I am entitled to an answer, Your 
Honor. 

The Court: He said he is not sure. 
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By Mr. Roberson: 

Q. Don’t yon know whether you were controlling your 
movements by the people, rather than by the lights, the 
traffic lights? 

By the Court: 

109 Q. He wants to know if your went over because 
you thought it was green because the other people 
were going over or whether you saw the light itself. A. I 
think I seen the light myself, green. That is all I think. 


Q. I will ask you again, Mr. Davis: You were guiding 
your progress across both Connecticut Avenue and Porter 
Street by the people that were walking ahead of you, rath¬ 
er than by the green light; isn’t that right, sir? A. Yes. 

Q. So it is not looking at the lights that motivated yon 
but the movements of other people; isn’t that right, sir? 
A. I was looking at the light and the light looked green, 
and I think it was green. I looked but I am not sure 
110 whether it was green. 

Q. Let me refresh your recollection by referring 
to your testimony in this court two months ago, on page 17: 

“Question: What was guiding you across Connecticut 
Avenue and Porter Street, these people that were walking 
ahead of you? 

“Answer: Yes, and I walked after those people. 

“Question: You were controlling your movements by 
the people rather than by the traffic lights; is that correct? 

“Answer: That is right.” 

That is the way you testified two months ago, isn’t it? 
A. Yes; that is right. 


Ill Q. Mr. Davis, this bus you intended to catch was 
the one going to 14th Street; is that right, sir? 

Mr. Davis, the bus you intended to catch was the one go- 
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irig to 14th Street; isn’t that right, sir? A. Yes, to go to 
14th Street, you mean? 

Q. Yes. 

• ••••••*•• 

Q. After this accident happened, you were under 

112 the impression it was that bus that hit you, were 
you not? A. The bus hit me, that bus coming from 

14th Street. 

Q. But the question was: After the accident you thought 
the bus going toward 14th Street was the one that hit you? 
A. Yes, I seen the bus that went to 14th Street. 

Q. That is the one you thought hit you? A. No, not that 
bus. 

Q. Mr. Davis, on your deposition, and I am referring to 
page 8 of your deposition, didn’t I ask you these questions 
and didn’t you give these answers: 

“Question: The bus that hit you was beside you? 
“Answer: The bus that hit me was in front of me. 
“Question: Where was the other bus you are talking 
about? 

“Answer: One goes to 14th Street and one go from 14th, 
but this one that goes to 14th Street hit me.” 

Q. Did you testify that way on your deposition, the way 
I have just read? A. The bus coming from 14th Street 
hit me. 

Q. I just asked you if you testified the way I have just 
read, and your answer was: One goes to 14th Street and 
one goes from 14th Street but this one that goes to 14th 
Street hit me? A. Hit me? No. 

113 Q. You didn’t say that on your deposition? A. It 
didn’t hit me. 

Q. You didn’t say that one going to 14th Street hit me? 
A. No; the one coming from 14th Street hit me. 

Q. I didn’t ask you that. I asked you if that is what 
you said. A. I didn’t say that bus hit me. 

• ••••••••• 
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Redirect Examination 
By Mr. Bindeman: 

• •••••••#• 

Q. Mr. Davis, were you asked at this deposition that Mr. 
Roberson is talking about, by him, the question: 

“Were you making this trip alone, Mr. Davis, or with 
someone else?” 

Q. And you answered it: 

“By myself. I always go by myself.” 

Is that right? Is that what you said? A. Yes. 

Didn’t you also say, reading from page 8, Mr. Rob¬ 
erson : 

114 “Question: The bus that hit you was beside you? 

“Answer: The bus that hit me was in front of 
me.” A. That is right. 

Q. What bus were you talking about when you say the 
bus that hit me was in front of me? A. That bus coming 
from 14th Street. 

Q. The bus that comes from 14th Street? A. It came 
from 14th Street; yes. 


115 Owen V. Ward 

was called as a witness by the plaintiff and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 


Q. What is your occupation, sir? A. Fireman, D. C. 
Fire Department. 


Q. Would you tell us to which fire station you were 
assigned? A. 14th Truck Company, Connecticut and Porter 
Street. 







Q. Is that the fire station located just south of the inter¬ 
section of Connecticut Avenue and Porter Street? A. It is. 


116 Q. Was your attention directed, Mr. Ward, to an 
accident which took place in that intersection on Au¬ 
gust 22, 1949? A. It was. 

Q. Would you tell us what directed your attention to 
that accident? A. Well, others seemed to be looking in that 
direction and moving in that direction there, and we seen, 
the crowd—in other words, that is what attracted my at¬ 
tention. 

Q. Did you receive any instructions about what to do? 
A. Well, the Captain said: You better go up and give them 
a hand, and see what it was, and so on, like that, and dis¬ 
cover if anybody was injured or hurt, or anything like 
that. 


Q. When you got to the intersection was Mr. Davis 

117 on the ground? A. He was. 

• ••••••••* 

Q. Where was he lying? A. He was lying in the crosswalk 
about ten feet south of the north side of Porter Street, 
which would be the northwest corner, and approximately 
seven feet in from the boundary of Connecticut Avenue. 

Q. When you say boundary of Connecticut Avenue, are 
you talking about the west curb line of Connecticut Avenue? 
A. Yes, the curb line. 

Q. Is your testimony he was seven feet west of the west 
curb line? A. The west curb line. 

Q. Of Connecticut Avenue? A. Yes. 

118 Q. And ten feet south? A. Of the northwest corner. 


Q. Now, Mr. Ward, are you familiar with certain sewer 
tops there in that crosswalk? A. Yes, I am. 

Q. Will you tell us, please, where Mr. Davis was with 
reference to those sewer tops? A. Well, you have got three 
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of them there. They are not too far apart in the crosswalk, 
and he was along around the middle one there, in the vi¬ 
cinity of the center sewer top. 

Q. Mr. Ward, I show you a map which has been agreed 
to be by counsel an accurate representation of this inter¬ 
section as of August 22, 1949. 


119 Q. I show you these three circles with the legend 
as to what they are written right alongside of them, 
and I want to ask you if you will show His Honor and the 
jury where Mr. Davis’ body was when you got there. A. 
It was right in the vicinity, practically over the top of this 
manhole right here (indicating). 

Mr. Bindeman: May the record show he is pointing to 
the manhole cover which has an X marked on it? 

The Court: Is that the purple one, or what? 

Mr. Bindeman: It is the purple one, the same one Mr. 
Miles put an X on. 

The Court: All right, sir. 


120 Cross-Examination 

By Mr. Roberson: 

Q. Mr. Ward, did you go to the intersection for the pur¬ 
pose of locating the body? A. No, I didn’t. 

Q. How does it happen that almost four years later you 
remember precisely where this body was lying? A. Well, 
at the time, I mean, it was more or less, it was to help but 
there. That was helping the man out, and I had a little 
time and I could tell just approximately where it was lying. 
I don’t know exactly but I know it was over a manhole 
cover in the vicinity there. 


A. Yes. I would say part of his body was on it. I don’t 
say it was directly on it, or anything like that, but part of 
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the body was on it, because I do remember the manhole 
being covered. 


Q. Well, there are lots of manholes in and about the in¬ 
tersection of Porter and Connecticut Avenue, aren’t there? 
A. You have quite a few there. 

Q. You were interested in giving first aid and 

121 picking him up? A. Yes. 

Q. And since you have been in the fire depart¬ 
ment, you have picked up a lot of injured people, haven’t 
you? A. Yes. 

122 Q. Did you take some measurements at the time 
you picked the body up? A. No, not at that time; no. 

**•••••••• 

123 Q. And you didn’t see any measurements taken 
by the police or anybody else? A. No. 


Q. When you arrived there, was the bus still blocking 
the intersection of Connecticut Avenue? A. It was. 

Q. It was somewhat east of the body; is that right? A. 
It was. 


Redirect Examination 
By Mr. Bindeman: 

Q. Mr. Ward, are you acquainted with Mr. Davis, the 
plaintiff in this case? A. Oh, no. 

Q. You never saw him before? A. No. 

Q. Have you seen him since this accident? A. The only 
time was in the court room. 

Q. In this court house? A. Yes. 
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124 Q. You have no interest in this case! A- Not any. 
Q. And did you testify that the bus was in the 

intersection when you got there; is that right? A. The 
front of the bus was, I would say, at the intersection. 

Q. Where was the bus with reference to the west curb 
line of Connecticut Avenue? A. Well, approximately 
around three to five feet, somewhere in there. 

Q. Three to five feet west? A. No, that would be east. 
No, you mean the body from the curb line? 

Q. Yes. First of all, where was the bus with reference 
to the body? A. It was around, I would say, five feet from 
it, something like that. 

Q. Five feet from— A. That would be east of the body. 
Q. East of the body? A. Yes. 

Q. And you have testified that the body was seven 

125 feet west of the curb line? A. In the vicinity of 
seven; yes. 

Q. So the bus then would be two feet west of the curb 
line; is that right? A. I would say it was in the vicinity. 
I don’t know. It was in the vicinity of the curb line. I 
don’t know whether it was two feet or one foot, but it was 
in that vicinity there. 

Mr. Bindeman: No further questions, Your Honor. 

By Mr. Roberson: 

Q. You didn’t measure the distance of the bus from the 
body? A. No, I didn’t measure it; it is just an approxi¬ 
mation. 


Norman C. Harry 

was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

#••••••••• 

126 Q. Were you employed as a District fireman on 
August 22, 1949? A. I was. 





Q. To which fire station were you assigned? A. Engine 
28, Truck 14. 


127 Q. When you got there was Mr. Davis on the 
ground? A. He was. 

Q. Could you tell us, please, where he was lying? A. 
Well, he was in the intersection, if that is what you mean. 

Q. Well, the intersection is very broad in there. Would 
you tell us where he was with reference to the cross-walk? 
A. Well, approximately seven or eight feet from the north 
curb out, and I would not exactly say how many feet from 
the east crosswalk, but he was in that crosswalk, but I 
would not say how many feet. 

Q. You are sure he was in the crosswalk? A. Yes, I am 
pretty sure. 


128 Q. Would you come down here, please, Mr. Harry? 

This is a map, Mr. Harry, which purports to be— 
this is a map of Connecticut Avenue and Porter Street, 
with Connecticut Avenue running substantially north and 
south, and with Porter Street running substantially east 
and west, and this is your fire engine house south of the 
intersection. 

That is No. 28; is that right? A. That is right. 

Q. Now, the question I have asked you is how far west 
of this west curb line of Connecticut Avenue was Mr. Davis 
lying, if you know? A. Well, this is the two lines of the 
crosswalk? 

Q. No, there is only one line. This is the line. These 
red lines refer, Mr. Harry— 

Mr. Roberson: I object to him telling the witness how 
many crosswalk lines there were. 

Mr. Bindeman: I am telling him what the red lines re¬ 
fer to. I think he should know. 

The Witness: It was nearer this manhole. That is 
what I am going by. 
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129 Mr. Bindeman: May the record show he pointed 
to the same manhole cover which has been referred 
to in the evidence here before? 

The Court: The record may so show. 

By Mr. Bindeman: 

Q. Mr. Harry, do you know Mr. Davis? A. No, I have 
never met him. 

Q. Did you ever see him before the accident? A. No, 
sir. 

Q. Have you seen him since the accident, except here 
in the court room? A. No, sir. 

Q. I have this further question :. Do you have any in¬ 
terest in this case? A. No, not whatsoever. 


Cross-Examination 
By Mr. Roberson: 

130 Q. Mr. Harry, have you ever seen this diagram 
before? A. Yes, the last time I was here; some¬ 
thing like that. 


Q. As a matter of fact, on this first trial you were asked 
by Mr. Bindeman at the trial whether you could tell where 
the plaintiff was lying with respect to the sewer top, and 
you said you could not, didn’t you? A. If I remember cor¬ 
rectly, I said, I asked him—I didn’t understand that. I 
wasn’t sure of the diagram. 

Q. Well, answer my question. You told him that you 
could not tell him where the man was lying with respect to 
the sewer top, didn’t you? A. I thought I said I could not 
tell the feet. 

131 Q. You were not paying any particular attention 
on the day of this accident, to where the man was 
lying, were you? A. No, I wasn’t really interested in 
where he was lying. 
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Q. You were interested in getting his first aid and pick¬ 
ing him up? A. Yes. 

Q. You didn’t make any measurements? A. No. 

Q. Did you see anybody else make measurements? A. 
No. 

Q. You did observe the bus was standing to the east of 
the crosswalk on Connecticut Avenue? A. If I remember 
correctly, I said near it. I am not sure. 

Q. As a matter of fact, on the first trial you testified 
the bus was east of the crosswalk, didn’t you? A. I may 
have. I don’t remember. 

Q. Is that your present recollection, it was somewhat 
east of it? A. Yes, sir. 


Redirect Examination 
By Mr. Bindeman: 

132 Q. Where was the bus? How far was the bus 
from Mr. Davis’ body, if you remember? A. I don’t 
really remember. 

Q. Where was the bus with reference to the crosswalk? 
What is your present testimony about that. A. I believe 
I said it was near the crosswalk. 

Q. Is that your present testimony, too, it was near the 
crosswalk? A. Yes, that is the best I can say. 

Q. That is the best you can say? A. That is the best I 
can say. I never paid much attention to it. 

Mr. Bindeman: That is all. I have no further ques¬ 
tions. 


By Mr. Roberson: 

Q. By near, you don’t mean in the crosswalk? You mean 
east of the crosswalk? A. No, I didn’t say it was in the 
crosswalk. 
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133 John T. Wooten 

was called as a witness by the plaintiff and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 


Q. What is your occupation? A. D. C. Fireman. 


134 Q. Mr. Wooten, your attention was directed to an 
accident which took place in that intersection on 
August 22, 1949? A. That is right. 

Q. Will you tell us what directed your attention to it? 
A. I was on duty at the time, and some people came run¬ 
ning around to the engine house and said there was a man 
hurt up the street, at Connecticut Avenue and Porter, and 
two or three of us went up there to see what had happened, 
and we found out a man had been hit. 

So the officer in charge told us to go back and get the 
stretcher, and we did, and we gave him first aid, and put 
him on the stretcher and brought him back to the engine 
house, and we called the ambulance. 


Q. Now, when you got there the first time, he was lying 
in the street then, wasn’t he? A. That is right. 

Q. Would you recall where he was with reference to the 
crosswalk when you got there the first time? A. Well, he 
was laying on the crosswalk on Porter Street. 

135 Q. Would you know how far west of the west curb 
line he was? A. I would not know exactly; no, sir. 

Q. Would you know how far south of the north curb he 
was? A. No, I would not say exactly, but I would say he 
was a little closer to the north crosswalk than he was 
south. 

Q. All right. Now, could you tell us where he was with 
reference to certain manhole covers which were in this 
crosswalk? A. Well, he was near a manhole cover in the 
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street. I never noticed how many manhole covers was 
there, but I know he was near a manhole cover. 

Q. Will you come down to the board and let me show 
you this map. 


136 Q. I show you four circles which are in the cross¬ 
walk and tell you that what they are is marked by 

the legend written alongside of them, and I will ask you if 
you can tell us over which of those manhole covers Mr. 
Davis was lying when you went there and saw him in the 
street the first time. 

Mr. Roberson: I object. I don’t think the witness said 
he was lying over a manhole cover. 

The Court: No; he said he was near a manhole cover, 
as I recall. 

By Mr. Bindeman: 

137 Q. Near which one was he? A. Here (indicat¬ 
ing). 

Mr. Bindeman: May the record show the witness pointed 
to the same manhole cover which was identified before and 
which has an X over it? 

The Court: All right. 

By Mr. Bindeman: 

Q. Now, where was he with reference to that manhole 
cover of Mr. Wooten? A. Where was he? Will you ex¬ 
plain that? 

The Court: You said “near.” He wants to know what 
you mean by “near.” 

Mr. Bindeman: That is right. 

The Witness: Well, I would say he was within a couple 
of feet of it. He might have been laying on it. I don’t 
know exactly now. 

By Mr. Bindeman: 

Q. Was any part of his body lying on top of the man¬ 
hole cover, if you remember? A. Well, I don’t remember 
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whether it was. I would say he was near it. I don’t know 
exactly where. 


Cross-Examination 
By Mr. Roberson: 

Q. Mr. Wooten, Mr. Bindeman, plaintiff’s attor- 
138 torney, showed you a diagram of this intersection 
before? A. I saw something like that; yes. 


Q. Have you discussed where the body was lying with 
those two gentlemen? A. Yes, I have. 

Q. And you more or less agreed between the three of 
you as to where that body was when you went there that 
time nearly four years ago? A. Well, we all—we seemed 
to be about near the same spot. I don’t know whether we 
all agreed to exactly the same spot or not 

Q. Did you discuss it with reference to the sewer top? 
A. Yes, we remembered there being n sewer top there; 
yes. 

Q. Did you remember which sewer top it was, the three 
of you did? A. Yes, sir. 

Q. When you went there to help the man, to pick him 
up, you were not concerned with measurements, were 
139 you? A. No, I wasn’t concerned with that. 

Q. You were going to give him first aid; isn’t that 
right? A. That is right. 

Q. And you didn’t take any measurements, did you? A. 
No, sir. 

Q. Or see anybody else take any, did you? A. No. 


Q. Have you, however, in the course of your experience 
as a fireman picked up many injured persons? A. Yes, I 
have. 

Q. You didn’t ordinarily note to remember the locality 
in which you picked them up, did you? A. No, we don’t 
note the exact location; no, sir. 
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Q. You do recall, don’t you, Mr. Wooten, that the bus 
that had been involved in the accident was to the east of 
where the plaintiff was lying, that is, out toward Connecti¬ 
cut Avenue? A. Yes, sir; that is right. 


By Mr. Bindeman: 

140 Q. Mr. Wooten, do you know Mr. Davis? A. No, 
I don’t. 

Q. Have you ever seen him before the accident? A. No, 
sir. 

Q. Have you ever seen him since, except when you were 
in the court house? A. No, sir. 

• ••#•••••• 

141 Mr. Bindeman: Now, I should like to offer, if the 
Court please, the traffic regulations and the mortality 

tables, and then I am through. 


142 Mr. Bindeman: Now, the second thing, Your 
Honor, is the traffic regulations. 


143 Mr. Bindeman :*** There are four I want to offer, 
only one of which was admitted the last time. No, I 
think none were admitted the last time. 

Mr. Roberson: None of them were admitted the last 
time. 


Mr. Bindeman: Article 3, Section 6 on page 7. This is 
Pedestrians’ Right and Duties at Controlled Intersections. 
It says: 

At intersections where traffic is controlled by traffic- 
control signs or by police officers, drivers of vehicles shall 
yield the right of way to pedestrians crossing or those who 
have started to cross the roadway on a green or go signal. 
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Then it goes on to something which is not important here 
and goes and talks about safety zones. 

So I would like to offer the first part of that. There is 
evidence by Mr. Davis that this light was green. On the 
basis of that, I submit that instruction. 

Mr. Roberson: I don’t think that there is enough 
144 evidence to let the jury speculate about the color of 
the light at this point 

Mr. Davis said he wasn’t sure, and he looked at it, and 
that his actions were controlled by the movements of other 
pedestrians, other people. His own witness states unequi¬ 
vocally it was green for the bus at the time it started into 
the intersection, and it could not have been green for traffic 
crossing Porter Street, southbound traffic crossing Porter 
Street. It would be speculation on that. 


145 The Court: I am inclined to let in the one about 
the light. 

Mr. Roberson: I don’t think it is applicable. It is pure 
speculation when the man testified he controlled his move¬ 
ments by the other people. 

The Court: When he finally gets through, he said: I am 
sure it is green. 

146 Mr. Roberson: He said a half a dozen times it is 
not. 

Mr. Bindeman: Judge Bailey denied the instruction and 
he instructed the jury about the light. He was inconsistent. 

The Court: Are you pitching your case on the violation 
of regulation! 

Mr. Bindeman: No, I am pitching it on last clear chance. 

The Court: Well, if you want it to go on the question of 
violation of regulation, I will let it in. It is too speculative 
for me to say to the jury that this is so and so. 

Mr. Bindeman: I don’t think you should tell that to the 
jury. The jury ought to make up its mind which facts it 
chooses to believe. 
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The Court: I think that is true. I think I will admit No. 
1 and disagree with Judge Bailey on that, with some trepi¬ 
dation, but deny all the rest. 

Mr. Roberson: You will note our exception. 


147 Mr. Roberson: Now, Your Honor, would you care 
to hear a motion for a directed verdict at this time? 
The Court: How long do you expect to argue? 

Mr. Roberson: It is very brief, Your Honor, on that. 


Mr. Roberson: I think this, Your Honor, as Mr. Binde- 
man said: He is trying to pitch his case on last clear chance. 

Under the case of Landfair v. Capital Transit Company, 
he must have some expert testimony that the bus operator 
could have stopped within the space available to him and 
thereby avoided the accident. There is no such evidence. 


148 I think that Mr. Davis 9 own testimony fixes his con¬ 
tributory negligence as a matter of law. Judge Bailey 
as much as said so. 

He said he got on the northwest corner and without look¬ 
ing in the direction in which traffic would be coming that 
was going to hit him, and the evidence is here clearly from 
Miles that the light was green for the bus, and it must have 
been red against him. 

The Court: Let me ask you this question, Mr. Roberson. 
Suppose there are two contrary witnesses that a party pro¬ 
duces. Can the Court say as a matter of law that there is 
no evidence to show negligence because one seems to obviate 
the other? 


The Court: Well, I think that is a matter to argue to 
the jury, frankly. 

Mr. Roberson: Well, in this particular instance with re¬ 
spect to the green light, you don’t have two diametrically 
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opposed versions of positive witnesses. You have 
149 only the positive testimony of Miles that it was 
green for the bus, and the uncertain testimony of 
the plaintiff whether he looked, and he is not sure of the 
color of the light, and I think that shows clearly that the 
light was green, if his evidence is to he believed. 

However, irrespective of that, he admits at this trial he 
didn’t look to the right or left when he stepped off the 
curb and started across this street. 

The Court: Of course, Mr. Davis struck me as a lot more 
responsible witness than Miles was. Miles’ testimony 
didn’t impress me at all. 

Mr. Roberson: I am inclined to agree with Your Honor. 


151 The Court: I think I am going to hear your evi¬ 
dence, Mr. Roberson. 

• ••••••••• 

155 Mr. Bindeman: May I also introduce the traffic 
regulation? 

The Court: Yes, sir. 

Mr. Bindeman: May I read that to the jury, sir? 

The Court: Yes, sir. 

Mr. Bindeman: The traffic regulation in effect at the 
time of this accident, Article 3, Section 6, page 7, reads as 
follows: 

“At intersections where traffic is controlled by traffic- 
control signs or by police officers, drivers of vehicles shall 
yield the right-of-way to pedestrians crossing or those who 
have started to cross the roadway on a green or go signal ” 
If the Court please, Mr. Roberson and I have also stip¬ 
ulated that the weight of this bus was approximately 
18,500 pounds, and the width of the bus was a little over 
eight feet, with him agreeing to furnish us the exact meas¬ 
urement sometime later today. 

The Court: Yes, sir. 

156 Mr. Bindeman: With that the plaintiff rests, Your 
Honor. 
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Mr. Roberson: I wanted to renew my motion, thinking 
that there is wisdom in my motion and maybe having 
changed Your Honor’s mind. This is not a case for the 
doctrine of last clear chance when the man is guilty of 
contributory negligence as a matter of law, and there is no 
negligence shown on the part of the transit company. 

The Court: I will overrule the motion. 


Charles A. Appel, Jr. 

was called as a witness by the defendant and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Roberson: 

Q. Mr. Appel, will you please state your full name? A. 
Charles Andrew Appel, Jr. 

157 Q. And give your address? A. 3383 Stephenson 
Place, Northwest. 

Q. What is your occupation? A. A document examiner. 


Q. Where did you begin this sort of work, Mr. Appel? 
A. I attended a course of lectures by J. Fordyce Wood at 
Northwest University while a special agent of the Federal 
Bureau of Investigation. That was in 1931. 

Subsequently I attended lectures of Albert S. Osborne, 
of New York, and Dr. Wilbur Souder, of the National 
Bureau of Standards, Washington, D. C. 

I also conducted research experiments and read 
158 all the literature on the subject—there are no 
courses in any colleges or other institutions—for 
about two years both before and after that time, and then 
in accordance with the instructions of the Director of the 
FBI, I organized the laboratory. 

Q. By the FBI, you mean the Federal Bureau of Inves¬ 
tigation? A. That is right, of the Department of Justice. 
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I organized the laboratory of the Federal Bureau of In¬ 
vestigation. 

Q. And for how many years did you do this type of 
work for the Federal Bureau of Investigation? A. Until I 
retired, from that time until I retired in 1948. 

Q. Since 1948, what have you been doing in this line? 
A. I have been doing the same work but in civil cases. 

Q. Where have you qualified and testified concerning 
handwriting or documents? A. Well, in Federal, State 
and Military Courts throughout the United States. 


159 Q. I think that is satisfactory, Mr. Appel. 

About two months ago you testified in this Court 

in a case involving Aaron Davis against the Capital Tran¬ 
sit Company, did you not, sir? A. Yes, sir. 

Q. Last night did you again examine some documents 
at my request? A. Yes, sir. 

Q. Mr. Appel, I show you a document marked as De¬ 
fendant’s Exhibit A for identification. A. Yes, sir. 

Q. I ask you to look at the signature on it, and I show 
you a document marked as Defendant’s Exhibit B, bearing 
three signatures. 

The Court: That being the paper this man signed? 

Mr. Roberson: In court here. 

By Mr. Roberson: 

Q. And Defendant’s Exhibit C, which it is stipulated 
between Mr. Bindeman and myself, is the one Mr. Miles 
signed in court at the previous trial. 

160 Are those the documents you examined, sir? A. 
yes, sir. 

Q. Do you have an opinion, Mr. Appel, as to whether or 
not the same person wrote all three of those signatures? 
A. There are five signatures. 

Q. Three papers, I beg your pardon. A. Yes, sir. 
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On Exhibit A is the questioned signature of Paul Miles, 
and one on Exhibit C for identification, and three on 
Exhibit B for identification, and I came to the conclusion 
they were all written by the same person. 

• ••••••••• 

161 It is noticeable that this writer is relatively un- 

162 skilled in writing, and the pen is lifted at places that 
most people do not, almost between individual let¬ 
ters, and the pen is held in a similar way so that the pres¬ 
sure, the changes of pressure, the hand goes through mo¬ 
tions at different places, and are the same in the ques¬ 
tioned and the known signatures. 

• ••••••••• 

Q. What test did you make to eliminate the possibility 
of a forgery, sir? A. Ignoring the general similarities of' 
the design and shape, the signatures are examined for 
minute motion, and motion changes, which are ha- 

163 bitual, with a microscope or a large scope. 

Q. Which did you use in this instance? A. A 
microscope. 

These photographs are made for the purpose of illus¬ 
trating some of the things I found, to make it more visible, 
and I found that these unconscious, minute motions are 
those that the writer of these known signatures could not 
be someone else. 

• ••*•••••• 

Cross-Examination 

By Mr. Bindeman: 

Q. Mr. Appel, I believe you stated that your examina¬ 
tion of this handwriting indicated to you that the writer is 
relatively unskilled at writing; is that right? A. Yes, sir. 

• •!••••••• 

165 Ruth McAlwain 

was called as a witness by the defendant and, being first 
duly sworn, was examined and testified as follows: 

• ••*•••••• 
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Q. Your name is Ruth McAlwain? A. Yes, it is. 

166 Q. Where do you now live? A. 1237 Independ¬ 
ence Avenue, Southeast. 

Q. Where were you living on August 24, 1949? A. 1123 
Sixth Street, Northwest. 

Q. And in what apartment at that address were you 
living? A. Apartment 1. 

Q. Did you know a man named Paul Miles. A. Yes, I 
did. 

Q. Was he then or had he been a tenant in that build¬ 
ing? A. Yes, he was. 

Q. Now, Mrs. McAlwain, were you ever standing in the 
hallway of that building when a Capital Transit Company 
investigator took a statement from Mr. Miles about a bus- 
pedestrian accident? A. No, I was not. 

Q. Pardon? A. No, I was not. 

Q. Nothing like that ever occurred? A. No. 

Q. Last night did a man named Mr. Malloy come out 
from the transit company to interview you? A. Yes, he 
did. 

Q. And served a subpoena on you to come to court? 
A. Yes, he did. 

167 Q. Have you ever seen Mr. Malloy before last 
night? A. No, I did not. 

Mr. Robertson: I would like to ask that Mr. Malloy be 
called in please. 

Just stand inside the door, Mr. Malloy. No, go back out. 
By Mr. Roberson: 

Q. Is that the man that served the subpoena on you 
last night? A. Yes. 

Q. And you had never seen him before last night? A. 
No. 

Q. Now, was there anyone living at that address on the 
24th of August, 1949 that had the name Lon Lee? A. Well, 
yes, it was Leddy Lee. * 

Q. It was Leddy Lee? A. Yes. 
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Q. Is she a relation of yours by marriage or otherwise? 
A. Yes, she was. 

Q. Was there anybody else that had the name Lee in 
their name living there, or is she the only one? A. My 
name is Ruth Lee. 

Q. Your name is Ruth Lee? A. Yes. 

Q. You and she were the only two that bore the 
168 name Lee? A. Yes. 

Mr. Roberson: That is all. 

Mr. Bindeman: I have no questions. 


Leddy Lee McAlwain 

was called as a witness by the defendant and, being first 
duly sworn, was examined and testified as follows: 


Q. Your name is Leddy Lee McAlwain? A. That is right. 
Q. Where do you live? 


A. 1237 Independence Avenue, Southeast. 

Q. Where were you living on Wednesday, August 24, 
1949? A. 1123 Sixth Street, Northwest. 

Q. Did you know a man named Paul Miles? A. 
169 Yes, I did. 

Q. Had he been or was he at that time a tenant 
at that apartment house? A. Yes, he was. 

Q. Were you standing in the hall on August 24, 1949, 
when an investigator took a statement about an accident 
from Mr. Paul Miles? A. No, I wasn’t. 

Q. Did such an event occur on that or any other day in 
your presence? A. No, it didn’t. 

Q. Were you at home on that day? 

• ••••••••• 

Q. Last night were you interviewed by a man named 
Malloy from the Capital Transit Company? A. Yes, I 
was. 
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Q. Had you ever seen Mr. Malloy in your life before 
that? A. No, I never remember seeing him in my life 
before. 

170 Mr. Roberson: Step in, Mr. Malloy. Just stand 
there for a minute. Now you can leave, sir. 

By Mr. Roberson: 

Q. Is that the gentleman that came out last night, Mr. 
Malloy? A. That is right. 

Q. You had never seen him before? A. I never remem¬ 
ber seeing him before. 

Mr. Roberson: Your witness. 

Mr. Bindeman: I have no questions. 

Edward A. Malloy 

was called as a witness by the defendant and, being first 
duly sworn, was examined and testified as follows: 

171 Q. Where do you work, sir? A. I work for the 
Capital Transit Company. 

Q. In what department? A. In the claims department. 
Q. How long have you been so employed? A. Since 
March 1, 1942. 

Q. On August 24, 1949, did you have occasion to inter¬ 
view a man named Paul Miles in connection with an acci¬ 
dent at Porter Street and Connecticut Avenue, which had 
occurred two days before? A. Yes, sir. 

Q. Where did you interview Mr. Miles? A. At 1123 
Sixth Street, Northwest. 

Q. Did you ask him questions about the accident? A. 
Yes, sir. 

Q. Did he answer them? A. Yes, sir. 

Q. Was there anyone else present when you took the 
statement? A. I have no recollection of anyone 

172 being present at the time. 
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Q. These two girls that just looked at you from the 
stand, had you ever seen them before last night? A. 
No, sir. 

Q. They weren’t present at the time you took the state¬ 
ment from Paul Miles, then? A. No, sir. 

Q. Now, when you got these answers from Paul Miles, 
did you make any notes of what he said? A. On the state¬ 
ment, I did. 

Q. You had a questionnaire form with you. A. Yes, sir. 

Q. And those are the questions you put to Mr. Miles? 
A. Yes, sir. 

Q. Apart from the statement itself, do you have any 
independent recollection of what he told you? A. No, I 
don’t. 

• ••••••••• 

Q. After you got through taking the statement, I take 
it you wrote it in your own handwriting after he told you 
what he knew? A. Yes, sir. 

Q. After you got through, what was done with it, 
173 after you got through talking with him? A. I gave 
it to him to read. 

Q. Did he read it? A. Yes, sir. 

Q. Did he sign it? A. Yes, sir. 

Q. I show you a document marked Defendant’s Exhibit 
A for identification and ask you if you know what it is. 
A. This is the statement I took from Mr. Miles. 

Q. The signature at the end is one he wrote? A. Yes, 
sir. 

Mr. Roberson: I offer it in evidence, Your Honor, as 
Defendant’s Exhibit A. 

Mr. Bindeman: I have no objection, sir. 

The Court: Very well. 

(Thereupon the document previously marked for identi¬ 
fication as Defendant’s Exhibit A was received in evi¬ 
dence.) 
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Mr. Roberson: May I read it to the jury, Your Honor? 

The Court: I understand there is no objection to it. 

Mr. Bindeman: That is right. 

The Court: All right. 

(Thereupon Defendant’s Exhibit A was read to the 
jury.) 

174 Cross-Examination 

By Mr. Bindeman: 

Q. Mr. Malloy, you are presently employed by the Capi¬ 
tal Transit Company, are you not? A. Yes, sir. 

Q. When Mr. Roberson asked you if there was anybody 
present besides Mr. Miles when you interviewed him, I 
believe you said: I have no recollection of anyone else 
being there. 

You would not say positively that there was nobody 
there, would you? A. I have no recollection of anybody 
there; no, sir. 

Q. Now, at the time that you were taking these answers, 
you would ask the questions and he would give an answer, 
and then you would write down the answer to the question 
on your form; is that correct? A. That is the front part 
of the statement; yes, sir. 

Q. Now, you said that you gave the statement to Paul 
Miles to read. 

You didn’t read the questions and answers back to him 
when it was finished, did you ? A. No, sir. 

Q. And when you say that you gave it to him to read— 
Mr. Roberson asked you a question: Did he read it, and 
you said yes. As a matter of fact, you don’t know 

175 if he read it, do you? A. Oh, yes, he did. 

Q. All that you know is that you handed it to him? 
A. Well, at least, he looked at it as though he was read¬ 
ing it. 

Q. He looked at it? A. Yes. 
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Q. As a matter of fact, I don’t know that you know his 
educational qualifications, do you? A. No, I don’t. 

Q. All right, sir. 

Now, those answers which are in Defendant’s Exhibit 1, 
is this Mr. Miles’ language or your language that you put 
down ? A. Of course, I am no stenographer, of course, but 
the substance of what he told me is there. 

Q. But the language that you put down is your own lan¬ 
guage; isn’t that correct? A. Yes. 

Q. You paraphrased what he said in your own language 
and put it down? A. Let me put it this way— 

Q. Answer my question first. 

Mr. Roberson: He should be able to explain it. 

The Court: What is the question? 

Mr. Bindeman: My question was: You paraphrased 
what he said in your own language and put it down? 
176 The Witness: Yes, sir. 

Mr. Bindeman: I have no further questions. 

By the Court: 

Q. Now, if you want to explain anything, you may do so. 
A. I want to say that the answers to the direct questions 
on the first portion are his language, what he answered to 
my questions, but the running part of the statement, from 
the end of the questions to the last of it, would be, would 
be the substance of what he told me, in my words. 

By Mr. Bindeman: 

Q. So the written statement on the back of Defendant’s 
Exhibit 1 is your language? A. Yes. 

Q. As you have paraphrased what Mr. Miles told you? 
A. Yes. 

Q. And this is your handwriting, isn’t it? That is not 
Mr. Miles’ writing; there is no question about that? A. 
With the exception of the signature, it is my handwriting. 

Q. And the answers here in print and the handwriting 
on the front of Defendant’s No. 1, that likewise is your 
handwriting? A. Yes, sir. 
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178 Frank Quackenbush 

was called as a witness by the defendant and, being first 
duly sworn, was examined and testified as follows: 

• *•*•****• 

Q. Where do you work? A. Capital Transit Company. 
Q. Wkat sort of work do you do for the Capital Transit 
Company? A. Bus operator. 

• •••«••••• 

Q. Now, calling your attention to August 22, 1949, were 
you a witness to an accident at the corner of Connecticut 
Avenue and Porter Street, Northwest? A. Yes, sir. 

Q. Were you driving a bus at that time? A. Yes, sir. 

Q. Was it the bus involved in the accident? 

179 A. No, sir. 

Q. Where was your bus at the time of the acci¬ 
dent? A. It was right at Connecticut and Porter, at the 
bus stop. 

Q. You were going from the direction of Wisconsin 
Avenue and Tenley Circle over toward Catholic Univer¬ 
sity? A. Yes, sir. 

% 

Q. And the bus stop where your bus stopped was located 
where with reference to the intersection? A. The bus stop, 
I would say, is about ten feet back from the intersection 
of the curb line. 

Q. What sort of building is next to the bus stop? A. A 
drug store. 

Q. Now, what did you do when you pulled up to that 
stop? A. I pulled up to the stop and started to load and 
unload passengers, and after I finished, I closed the door 
and started up, proceeded on. 

Q. Well, now, what was the color of the traffic light 

180 facing you as you started to proceed on, this is, the 
light controlling Porter Street traffic? A. That was 

green. 
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Q. Now, what attracted your attention to the accident? 
A. Well, I had started, and this other bus facing me was 
two-thirds of the way across the street, two-thirds through 
the intersection, and I saw a man run around the front 
corner of the bus, and the bus hit, and he stopped imme¬ 
diately, and I stopped immediately and jumped out to see 
if there was anything I could do, if I could help anything. 

Q. You say the man ran around the corner of the bus? 

A. Right around the corner of the bus. 

Q. Where was the bus at the time you saw this? A. I 
would say he was two-thirds through the intersection. 

Q. You mean, was he still in Connecticut Avenue? 
A. Yes, sir. 

Q. In what direction was the man proceeding when you 
saw him running? A. Well, when I saw him he just whipped 
around the corner of the bus. 

Q. The right front corner? A. Yes. 

. Q. And what did the bus do ? A. The bus stopped. 

181 Q. After the bus stopped, approximately where 

was it located? A. I would say about ten feet from 
the curb. 

Q. Which curb are you speaking of? A. That will be the 
northwest curb. 

Q. Was he still out in Connecticut Avenue, the front of 
his bus ? A. Yes, sir. 

By Mr. Bindeman 

Q. Where was the man when the bus was about ten feet 
from the curb, Mr. Quackenbush? A. The man was laying 
right in front of the bus then. 

Q. So that the man was out in Connecticut Avenue, too, 
wasn’t he? A. Yes, sir. 

Q. Mr. Quackenbush, you still work for the Capital Tran¬ 
sit Company, don’t you? A. Yes, sir. 

Q. And how long have you known Mr. Wilson, the driver 
of the bus that was involved in the accident? A. Well, I 
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have been knowing him, I guess, well, practically ever since 
I have been over there. 

182 Q. How long has that been? A. Well, I guess about 
ten years. 

Q. About ten years? A. Yes, sir. 

Q. Mr. Quackenbush, at the time you stopped to let these 
passengers off and had closed your doors and was about 
to go off there wasn’t any traffic in front of you, was there? 
A. No, sir. 

Q. The intersection was clear on that side of the street? 
A. Yes, sir. 

Q. Now, will you tell us if you gave your name or your 
number to the police as a witness to this accident? A. No, 
I didn’t. 

Mr. Bindeman: I have no further questions. 

The Witness: I gave my badge number to the bus op¬ 
erator. 

183 James H. Wilson 

was called as a witness by the defendant and, being first 
duly sworn, was examined and testified as follows: 

• #•«*•***•* 

Q. Where do you work? A. Capital Transit Company. 
Q. What sort of work do you do for the Capital Transit 
Company? A. Operator. 

Q. Operator of what? A. Of a bus. 

• #•***#•*# 

Q. Mr. Wilson, calling your attention to August 22,1949, 
was your bus involved in a collision with a pedestrian at 
the intersection of Connecticut Avenue and Porter Street, 
Northwest? A. Yes, sir. 

• *•*•••••• 

184 Q. Mr. Wilson, what was your destination at the 
time of the accident? Where was your bus headed? 

A. Tenley Circle. 
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Q. And you had come from where? A. Catholic Uni¬ 
versity. 

Q. Do you remember the last stop you made prior to 
crossing Connecticut Avenue? A. It was Porter and Con¬ 
necticut Avenue and Quebec. 

Q. On which side of Connecticut Avenue is that, east or 
west? A. East. 

Q. Did you let off any passengers at the stop? Do you 
recall? A. Yes, sir. 

Q. What color was the light for you when you started up 
from the stop? A. The light was red. 

Q. That is, the light "was red when you started from 
the bus stop? A. Yes. 

Q. WTien did it change to green, if it did change to 

185 green? A. I pulled away from the bus stop, pulled up 
to Connecticut Avenue and waited for the light. 

Q. Is it some distance between the stop and Connecticut 
Avenue itself, the curb line? A. Yes, sir. 

Q. When you got to the curb line, the light then turned 
green? A. I waited a few minutes and it turned green. 

Q. It turned green? A. Yes. 

Q. What happened as you went across on the green light? 
A. I started across, and the people started across, walk¬ 
ing across Connecticut Avenue. 

Q. They started walking from where ? A. From the east 
side of Connecticut Avenue across Connecticut Avenue to 
the west side. 

Q. In which crosswalk are you talking about? A. The 
north crosswalk. 

Q. To your right, in other words? A. Yes, sir. 

Q. Then what happened as you went across the inter¬ 
section? 

• ••••••••• 

186 The Witness: I noticed this man was running 
across the crosswalk, and as I got two-thirds of the 

way across, the next thing I noticed, he curved and turned 
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and ran toward the southwest corner of Connecticut Avenue 
and Porter Street. 

By Mr. Roberson: 

Q. Was there a bus at the southwest corner of that in¬ 
tersection? A. Yes, sir. 

Q. Headed in which direction? A. Eastbound. 

Q. When you first saw this man running, which direction 
was he running? A. He was running westbound across 
Connecticut Avenue. 

Q. Straight across? A. Yes, sir. 

Q. And about how far was your bus from him when he 
turned in the direction of this southwest corner, as you 
stated? A. Oh, approximately four feet. 

Q. What did you do when you saw him do that, Mr. 
Wilson, if anything? A. I applied my brakes as quick as 
possible. 

• **#•••*•# 

187 Q. What did you do after the accident? A. I pulled 
up my emergency brake and got out as fast as 

possible. 

Q. Where was your bus then standing, approximately? 
A. Approximately two-thirds of the way across Connec¬ 
ticut Avenue. 

Q. And what measures were taken to aid the man that 
had been hit? A. Well, when I got out, he tried to get up, 
and I told him not to get up. 

He said he wasn’t hurt, and I told him not to get up, and 
he laid back down, and I was going to call the ambulance 
but the firemen came up. 

188 Q. And they took care of him, did they? A. They 
sent one back for a stretcher, and he came back 

and picked him up. 

189 Cross-Examination 

By Mr. Bindeman: 
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Q. Were your brakes in good condition on the day of 
this accident? A. Yes, sir. 

• *•#•••••• 

190 Q. Now, Mr. Wilson, you were not going too fast 
just before the accident happened, were you? A. No, 

sir. 

Q. Would it be correct to say that you were going around 
ten miles an hour? A. Approximately. 

191 Q. Now, would you tell us then, please, when you 
left the east side of Porter Street, the bus stop that 

you had mentioned, about how close were you to the north 
curb of Porter Street? Were you just about at the north 
curb? A. You mean, after I pulled from the stop up to 
Connecticut Avenue? 

Q. As you go across Connecticut Avenue, I want to know 
how close you were to the north curb of Porter Street. 
A. Approximately four feet. 

Mr. Bindeman: May the record show, if the Court please, 
that according to the map Porter Street is 30 feet wide? 
The Court: Is that correct? 

Mr. Roberson: I think it is. It certainly is to the west 
of the intersection. 

The Court: All right. 

• ••••••••• 

Q. Now, Mr. Wilson, you were just about at the middle 
of Connecticut Avenue when you first saw Mr. Davis; is 
that right? A. Would you repeat that? I didn’t get it. 

Q. Were you at about the middle of Connecticut Avenue 
when you first saw Mr. Davis, the man who was hit? 

192 A. Well, now, when I first saw him I was approxi¬ 
mately one-third of the way across Connecticut 

Avenue. 

Q. So that when you first saw him you were about one- 
third across Connecticut Avenue? A. Yes. 
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Q. Where was he when you first saw him? A. He was 
crossing Connecticut Avenue on the north crosswalk. 

Q. Was he just about in the middle of Connecticut Ave¬ 
nue when you first saw him ? A. Approximately. 

Q. He was in the crosswalk at that time, of course, wasn’t 
he? A. Yes, sir. 

• *•***•*•* 

I will put it this way: He began to swerve to his left just 
a little bit after he got to the middle of Connecticut Avenue; 
is that right? A. Yes. 

Q. Would you say that he had gone about a foot or two 
past the middle of Connecticut Avenue when he began to 
swerve ? A. I would say he was a little further than that. 

193 By Mr. Bindeman: 

Q. Two or three feet, Mr. Wilson? A. Approxi¬ 
mately four or five feet. 

Q. Now, about where was your bus when he first began to 
swerve to the left? A. Approximately two-thirds of the way 
across Connecticut Avenue. 

Q. And where was the impact? Where did your bus hit 
Mr. Davis? A. Approximately two-thirds of the way across. 

Q. Now, when you hit Mr. Davis, he fell right where he 
was hit; isn’t that right? A. Approximately; he fell away 
from the bus. 

Q. But he dropped right at the point of impact, didn’t 
he? A. Well, when the bus hit, he naturally fell away. 

Q. He fell forward? A. When the bus hit him, he fell. 

Q. But his feet were right about the front of your bus? 
A. Approximately. 

• •#*****•* 

194 Q. Did you tell the police that Mr. Quackenbush 
had seen the accident? A. I don’t remember whether 

I told them or not. 
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Q. Did you give the police Mr. Quackenbush’s name or 
badge number? A. I am sure I gave them the badge 
number. 

195 Q. But you didn’t give them his name? A. No, sir. 
Q. Is that correct? A. I don’t remember whether 

I gave the name or not. 

Q. But you say you are sure you gave the badge number? 
A. I am sure I gave them the badge number or name. I 
would not swear to that but I am sure I did. 

Q. When you say you would not swear to it, you are 
talking about giving the badge number or name, or both? 
A. One or the other. 

Q. Is it correct that you are sure you gave the police one 
or the other? A. I would not swear to it. 

196 Q. Mr. Wilson, after you hit, or putting it differ¬ 
ently : After the bus came in contact with Mr. Davis, 

197 your bus stopped right away, didn’t it? A. Approx¬ 
imately right away. 

Mr. Bindeman: I have no further questions. 

By Mr. Roberson: 

Q. You don’t mean it stopped on a dime? A. No, sir. 
Mr. Bindeman: I object to that. 

The Court: He can ask how many feet it was. 

Mr. Bindman: That is different. 

By Mr. Roberson: 

Q. Do you know how many feet it was? A. No, sir. 


138 Mrs. 07716110 Frink 

was called as a witness by the defendant and, being 
first duly sworn, was examined and testified as follows: 

t 

Q. Where are you employed? A. With the United States 
Treasury. 





Q. Miss Frink, I am going to call your attention to the 
evening of August 22,1949. Did you witness an accident at 
the corner of Porter Street and Connecticut Avenue, North¬ 
west? A. No, I didn’t witness one. 

*••••#***• 

Q. Did you learn that there was an accident? A. When 
I was on the bus, I heard someone say that it struck 

199 someone. 

Q. You were a passenger on the bus that was al¬ 
legedly involved in an accident? A. Yes. 

Q. Is that right? A. Yes. 

Q. In which direction was the bus going that you were 
a passenger on? A. Going west. 

Q. On what street? A. On Porter Street. 

Q. Where was it in reference to Connecticut Avenue? 
A. Well, we were crossing Connecticut Avenue. 

Q. Where were you sitting on the bus? A. On the south 
side about the middle of the bus. 

Q. On the downtown side? A. That is right. 

Q. As you were crossing Connecticut Avenue, what other 
passengers were there on the bus ? A. There was one other. 

Q. And where was he or she sitting? A. Well I pre¬ 
sume on the other side because I didn’t see anyone. 

Q. Do you remember whether it was a white or a 

200 colored man ? A. It was a colored man. 

Q. Was he sitting ahead of you or behind you? 
A. Well, he must have been behind me because I didn’t 
notice him until he got up. 

Q. You didn’t see him until after? A. No. 

Q. What called your attention to the fact that something 
unusual had happened? A. Well, the sudden stopping of 
the bus. 

Q. What were you doing when you felt the sudden stop¬ 
ping of the bus? A. I was looking south on Connecticut 
Avenue. 

Q. Were you looking at anything in particular? A. 
Well, just down the street, at the shops. 
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Q. And you felt some stopping of the bus did you! A. 
Yes. 

Q. What did you do when you felt the stopping? A. 
Well, of course, I turned to look towards the driver. 

Q. What was the driver doing? A. Well he was prac¬ 
tically standing on the brakes, trying to stop. 

Q. Did he stop the bus there? A. As far as I know. 

Q. Had the bus reached the far or west side of Con¬ 
necticut Avenue when it came to a stop? A. I don’t 

201 think so. 

- Q. And do you remember whether it had stopped immedi¬ 
ately prior to crossing the intersection? A. Well, I would 
say about the middle, somewhere along there. 

• #*****•*• 
Cross Examination 
By Mr. Bindeman: 

Q. Prior to the accident, Miss Frink, you didn’t 

202 hear the bus blow any horn, did you? A. No, I didn’t. 

Mr. Bindeman: I have no further questions. 

Redirect Examination 
By Mr. Roberson: 

Q. Did you hear any horn from any vehicle, Miss Frink? 
A. No, I didn’t. 

Mr. Roberson: Your Honor, it is stipulated between 
counsel that the light cycle at that intersection provides for 
Porter Street traffic a 30-second green signal, and the last 
five seconds of that both green and amber show, and on 
Connecticut Avenue, for Connecticut Avenue traffic, there 
was a 50-second green light, the last five seconds of which 
show green and amber. 

Your Honor, I would like to introduce Traffic Regulation 
5-D, which has to do with the right-of-way of vehicles. 
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203 The Court: It says: Every pedestrian crossing a 
roadway at any point other than within a marked 

or unmarked crosswalk shall yield the right-of-way to ve¬ 
hicles upon the roadway. 

I will have to admit that. 

Mr. Bindeman: I think it should be admitted. No ob¬ 
jection. 

(Thereupon counsel resumed their places in the court 
room and the following occurred:) 

The Court: Without objection, it is admitted. 

Mr. Roberson: I will say to you, ladies and gentlemen of 
the jury, it has been stipulated this regulation was in ef¬ 
fect at the time of the accident, Article 3, Pedestrians’ 
Rights and Duties, and this is Section 5-D: 

“Every pedestrian crossing a roadway at any point other 
than within marked or unmarked crosswalk shall 

204 yield the right-of-way to vehicles upon the road¬ 
way.” 

Your Honor, I would like to introduce in evidence De¬ 
fendant’s Exhibit B, the paper which Mr. Miles wrote his 
name on three times, and also Defendant’s Exhibit C, which 
was the paper which it had been stipulated he wrote his 
name on at the previous trial. 

The Court: Is there any objection? 

Mr. Bindeman: No, sir. 

The Court: They may be admitted. 

Mr. Roberson: I would like the jury to be afforded an 
opportunity to examine the signatures on all three exhibits, 
A, B, and C. 

The Court: I will let them do that if they want to. They 
have seen the blown-up signatures. If they want to see 
them, I will let them. 

Mr. Roberson: I want to pass them to them, Your Honor. 

The Court: Yes, sir. 

(Thereupon the documents previously marked for identi¬ 
fication as Defendant’s Exhibits B, and C, respectively, 
were received in evidence.) 
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Mr. Roberson: I wish to introduce in evidence the parts 
of the depositions and transcripts from the previous trial 
concerning which I asked the witnesses about on cross- 
examination. 

205 The Court: They will be admitted, not for proof 
but for the purpose they have been offered. 

Mr. Roberson: Of course, that is different with the 
plaintiff, himself. That can be proved, as I understand the 
rules, a deposition of a party himself is taken and used for 
any purpose. 

The Court: I think it was introduced for the purpose of 
contradiction. 

Mr. Bindeman: That is all. 

Mr. Roberson: But I want it in evidence. 

Mr. Bindeman: It is in evidence because he asked ques¬ 
tions about it. 

The Court: And there has been no dispute that the tes¬ 
timony was so taken at any time. 

Mr. Bindeman-: That is correct. 

The Court: So it is in. 

*•••••#*•* 

210 Mr. Bindeman: But I think he was confused be¬ 
cause certainly at one point he answered the question, 
the last question Mr. Roberson asked him the first day, he 
answered that question, as I pointed out to Your Honor, 
in an obviously conflicting way. 

It could not be right the way he answered, and I tried 
to repair that on my redirect examination and asked the 
question: Did he understand it, and he said, no, he didn’t. 
It seems to me that there is some confusion there. 

I am happy to correct or amend the sentence and take 
out that dealt with fairly with counsel because I suppose, 
and I am sure, that Mr. Roberson intends to be fair to the 
witness. 

The Court: He seems to be tough but I don’t think ulti¬ 
mately unfair. 
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Mr. Bindeman: But the witness got confused, not be¬ 
cause he was unfair, but because of his lack of educa- 

211 tional qualifications, which I think the jury ought to 
know. 

I think they ought to be told they have a right to take 
that into consideration, and they have that right, anyway. 

The Court: You can tell the jury this is a man with 
little education, and a man, an experienced trial lawyer on 
the other side. That is argument, but I don’t think I should 
point out one particular witness, and this is obviously ad¬ 
dressed to Miles alone. I don’t think I should do it. 

Mr. Bindeman: The mere fact that he is the only witness 
that doesn’t have an education, it doesn’t mean that Your 
Honor should he more prejudiced against him than favor 
him. 

The Court: I would be inclined to favor him because 
perhaps he could not cope with Mr. Roberson’s ability. 

• ••••••••• 

The Court: I think this points out one particular wit¬ 
ness, and I will deny it. 

• ••••••••* 

212 The Court: You are in effect saying to me that 
this man, whose testimony was just confused and 

was very unsatisfactory, that I should give you an instruc¬ 
tion to the jury that they in effect should believe him. 

• ••••••••• 

The Court: I think Mr. Davis made a very good witness. 
Mr. Bindeman: I think he did too, but when he— 

The Court: I think the jury is undoubtedly impressed 
with his honesty, and I doubt whether they were with Miles 
but that is up to the jury. 

• ••*•••••• 

213 The Court: How about No. 5? I don’t know about 
this humanitarian doctrine. 

Do you object generally, Mr Roberson, as I understand 
it, to any instruction on the question of the doctrine of 
last clear chance? 
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214 Mr. Roberson: Yes, because in the present pos¬ 
ture of the case it is not a case for the last clear 

chance, the elements haven’t been established. 

The Court: But suppose the jury believes Mr. Miles that 
this man had been veering off in accordance with the line 
he drew, from where he started to draw, and if they be¬ 
lieve that, wouldn’t it be supposed that the possibilities 
were that the driver could have avoided the accident! 

Mr. Roberson: I don’t think any duty arose to the driver 
until the fellow was about to come out of the crosswalk, 
and he has indicated him way over at the curb, and the 
people go from one side to the other of the crosswalks all 
the time. 

The Court: There is evidence that he was hit somewhere 
before the west curb of Connecticut Avenue. 

Mr. Roberson: There is no doubt that is where he was 
hit, before he got on the west curb of Connecticut Avenue. 
But the duty on the driver—he would not have any way of 
knowing that he was going out of the crosswalk until after 
he went out. There is evidence he was only three or four 
feet from him when the man got out of the crosswalk. 

The Court: That is the testimony of your witness. 

Mr. Roberson: Miles didn’t say where the bus was when 
the man got into the traffic way out of the crosswalk. Until 
you do that you haven’t got any last clear chance situation. 
That is assuming that you can accept Miles’ story. 

215 The Court: Well, that is a question for the jury. 
Mr. Roberson: Well perhaps. 

• ••••••••• 

217 Mr. Bindeman: In addition to these instructions, I 
want one in Your Honor’s own terms about failure to 
keep a proper lookout, and also that violation of the traffic 
regulations is negligence per se. 

The Court: Violation of what regulation! 

Mr. Bindeman: Of the traffic regulation in evidence. 

The Court: You mean the green light! 

Mr. Bindeman: Yes, sir, the green-light regulation, that 
if they find he was going on a green light. 
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The Court: You can argue that Mr. Davis's statement of 
fact is correct, that he was crossing on the green light. 

Mr. Bindeman: I am going to argue they are entitled to 
find that. 

The Court: If I were on the jury, I would not believe the 
story. 

Mr. Bindeman: I am going to tell them if they believe 
that to be true, that is the end of the case, but I am going to 
take the other hypothesis and spend all my time on that 
because that is the most important part of the case. 

The Court: If this gentleman wanted to make up a story, 
he would have made up a better story than he told on the 
stand, and I think his testimony presently is what he ac¬ 
tually believes to be so, but, frankly, I don't think it hap¬ 
pened that way 

Mr. Bindeman: I told that to the jury the last 
218 time. 

I also want something on the failure to keep a 
proper lookout. 

Mr. Roberson: On the green-light proposition, I don't 
think his evidence is substantial evidence that he was 
on a green light. You had three people to look at the light, 
Quackenbush and Wilson, the two operators, and Miles, all 
of whom said it was a green light for the bus. 

You have the uncontradicted testimony that the bus 
started into the intersection just as the light turned green 
for Porter Street traffic, and the light stayed green for 30 
seconds. It is incredible that a bus going across Connec¬ 
ticut Avenue is going 60 feet in only 30 seconds. That is 
going two feet a second, at ten miles an hour, and that is 
the testimony. 

The Court: Let me get through these and I will t hink it 
over. 


229 The Court: What is your second proposition? 

Mr. Bindeman: The second one is the green-light 
instruction, and I will suggest following this language in 
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No. 6, or No. 5, because they are both traffic regulations 
which are in evidence, and certainly nobody can get hurt if 
we follow the instruction of the regulation. 

230 The Court: There is some evidence, Mr. Roberson, 
and even if he said he was sure it was on, and that 

is the last statement he made, I think, frankly, he was mis¬ 
taken, but I think I ought to say this, but I think I am bound 
to say that if the jury believes it— I think it is very unlikely 
they would, but also if he didn’t see the light, the possi¬ 
bility that he saw people going, and it might be, but I am 
not basing the instruction on his statement, but the fact 
that any number of people, three or four, or two or three, 
were proceeding across the street, would indicate perhaps 
that there is a green light there. 

Mr. Roberson: I want to make my position clear about 
this, too, because I don’t think that there is any substan¬ 
tial evidence to support his being in the crosswalk at the 
time of the accident or being in the crosswalk on the green 
light. 

I move to strike from the record this traffic regulation 
which has been admitted at the request of the plaintiff on 
the green light, and I say that because of the undisputed 
evidence of three people who looked at the light that it was 
green for the bus. 

We know as a physical fact they would not both be green, 
for two different directions. 

This man declared in response to your question, he said 
he was sure it was a green light on Porter Street, 

231 but he said a half a dozen times he wasn’t sure. He 
also testified that he was controlling his movements by the 
people and not the traffic light. 

There is no substantial evidence to justify the admis¬ 
sion of the regulation in evidence or give any instruction 
on it, and I move it go out and no instruction be given on 
it. 

The Court: I don’t see how I can ignore the testimony. 
I think it is a rather dangerous thing for me to leave in the 
case because it may be that I on a motion for judgment on 
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an n.o.v. would have to grant a new trial on the theory it 
might be that the jury believed that particular evidence, 
wdiich while given in the best of faith, with no intention to 
distort the facts—well, I just cannot see it. 

Mr. Bindeman: As I read the law with regard to that 
point, as I recall the law by the Court of Appeals, that if 
there are two theories upon which a case is given to the 
jury, and one is wrong and the other right, that is sup¬ 
ported by the jury’s verdict. 

The Court: How would I know it if it is supported by 
Mr. Davis’ testimony or by the last clear chance doctrine? 

Mr. Bindeman: You don’t know, but the last clear 
chance doctrine is in the case. If I have ever seen one, 
this is an historical law school example of last clear chance. 
The Court: I am not arguing with you on that point, 
but suppose the jury brings in a verdict for you with 
232 an instruction which is based on evidence which is 
there, but which is not convincing? 

It is very hard for me to believe that he was crossing 
on a green light in the crosswalk of Porter Street, and if 
the jury brings in a verdict, how do I know which one they 
base it on? 

I think you will run into a little bit of difficulty unless 
you can show me how I can submit it to the jury on a spe¬ 
cial verdict. Suppose w r e give some thought to that. 

What else do you want me to do? 

Mr. Roberson: You are not passing on my motion to 
strike the regulation at this time? 

The Court: No, sir. I am going to give them a chance 
to think it over. 

• *•***#••• 

235 Heman H. Allen 

was called as a witness by the plaintiff and, being 
first duly sworn, was examined and testified as follows: 

• **##*#••• 




100 


Q. What is your occupation? A. Mechanical engineer. 
Q. Are you a professionally registered engineer? A. 
Yes; registered in the District of Columbia. 


237 Q. Would it be correct to say, Mr. Allen, that off 
and on since 1919 you have been engaged in works 
involving brakes and speeds of automobiles? A. For the 
most of that period; yes. 


238 Q. And have you testified in court previously as 
an expert on brakes and other automotive subjects? 
A. Yes. 

Q. Have you testified here in the District of Columbia? 
A. Yes. 

Q. Upon how may occasions, approximately? A. Oh, I 
should say not to exceed six. 

Q. Now, Mr. Allen, could you tell us how many feet per 
second an automobile travels that is going ten miles an 
hour? A. Approximately 14.7 feet per second. 


Q. Now, assume on a dry level road, with an asphalt 
surface, which is free from loose material, such as sand, 
pebbles and gravel, a bus with air brakes, which are in 
good condition, is traveling at the rate of ten miles an 
hour, and will you tell us within what distance that bus 
could be stopped? 

• ••••••••• 

239 A: Between seven and eight feet. I would say 
closer to seven than eight. 

Q. And how about at five miles an hour? 

Do you have a pencil? 

A. No, I am sorry, I don’t have one. 

Thank you. 

About 7.7. 





101 


Q. 7.7 feet? A. Wait a minute. That is not correct. I 
am sorry. I am ahead of myself. 

Within about less than a foot. 

Q. So that at five miles an hour a bus could be stopped 
in less than a foot? A. Yes, sir. 


240 Cross-Examination 

By Mr. Roberson: 

Q. How did you reach that latter calculation, Mr. Allen? 
A. Well— 

Q. Come up to the board and show me how you reached 
less than a foot at five miles an hour. 

Mr. Bindeman: May he have a piece of chalk? I don’t 
think that there is any there. 

The Witness: Shall I write right on here? 

The Court: Yes, sir. 

The Witness: The calculation was arrived at by the ap¬ 
plication of V squared is equal to 2 AS, V being the speed 
in feet per second, and AS being the acceleration in feet 
per second, and the distance traveled. 

By Mr. Roberson: 

Q. Work it out for us. 

A. So S is equal to transposing—to V squared over 2 A, 
and if V in this case is 5, that is 5 miles an hour, and that is 
the number of feet per second that the vehicle is traveling 
and if we cast off the last two— 

The Court: Is there a mistake in that multiplication 
there? 

The Witness: That is right, sir. 

241 By Mr. Roberson: 

Q. What is that last digit? Is that 1467 you multi¬ 
plied? A. That is the number of feet per second at 1 mile 
per hour. 

Q. Then there is another mistake in your multiplication, 
isn’t there? Try it again. What is the second figure in 
the answer? A. 2. 
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Q. 5 from 6 is 30, and you carry 3 over, aren’t you? A. 
That is right. I can’t see very well, to tell you the truth. 

Q. Yes, sir. A. 7.325, and if we cast off this as not being 
significant, and take those two figures, and this would be— 
I believe I have made a slight error in my first answer. 

That is 53.29, and now that divided by 14.5, which cor¬ 
responds to the number of feet per second, and if the ve¬ 
hicle has brakes good enough to stop in 30 feet at 20 miles 
an hour, then— 

The Witness: 1.8. 

248 Q. Well, you don’t do this work very often? A. 
No, I haven’t done it often. As a matter of fact, I 

have avoided it on every occasion when I was working for 
the Government whatsoever, on the ground that it would 
be contrary to the interests of my job. 

Q. Then will you take the stand again? 

Your answer is at 15 miles an hour it would take 16.2 
feet to stop the bus? A. Approximately. 

249 Q. What are you assuming as a proper brake? 
A. I am assuming brakes of the Capital, or of the 

District, which are required by the regulations, which is 
that you have your people stop in 30 feet at 20 miles an 
hour. 

Q. Whose regulations? A. The District. 

Mr. Roberson: Your Honor, I move this go out because 
there is nothing about any District regulations on stopping. 
I asked him whose regulations. 

Mr. Bindeman: And he told you. 

The Witness: These are the same as the Interstate 
Commerce Commission. 

Mr. Roberson: Well, that is not the proper way to prove 
them, by word of mouth, and this is the first time that 
came in the case. I haven’t much chance to check 
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250 it. I don’t know whether he is right or wrong, and 
1 move it go out. 

The Court: I will deny your motion. 

By Mr. Roberson: 

Q. Mr. Allen, you have heard about reaction time? A. 
Yes, sir. I was the first experimenter in that field. 

Q. What is reaction time? A. That is the time that 
elapses between the necessity for action and the stimulated 
response. 

Q. And it varies from individual to individual? A. 
Substantially. 

Q. But these distances are exclusive of reaction time? 
A. Yes, that is true. 

• ••••••••• 

Q. Well, what is the reaction time for the average man? 
A. A good many years ago for a very small number of 
persons, I think less than a hundred, probably less than 
fifty, it was something less than half a second, but the 

251 minimum was a quarter of a second. 

Now, if the brakes are so arranged that a man 
could have his foot on the brake continually, the reaction 
time can go as low as one-eighth of a second, and the re¬ 
action time, I would say, above a second is so extremely 
retarded, it would hardly come within that definition. 

Q. Well, the average reaction time, is not it generally 
accepted at three-quarters of a second? A. I don’t know 
who generally accepts it, sir. 

• ••••••••• 

Q. You are not familiar with the fact that the average 
reaction time is considered to be three-quarters of a sec¬ 
ond? A. I would deny it. 

Q. You think it is somewhat less? A. I don’t know what 
it is. I don’t know that anyone knows what it is. 
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Q. Then your answer as to what the average reaction 
time is, is that yon don’t know? A. My answer is I don’t 
think anyone knows. 

252 Q. Including yourself? A. That is true. 


Q. What would be the distance a bus would travel in 
three-quarters of a second if it were going 15 miles an 
hour? A. There are too many uncertainties involved. I 
could not tell you. 

Q. There is nothing uncertain about a bus going 15 miles 
an hour and going for three-quarters of a second, 
253 is there? A. Do you want me to tell you all of the 
possibilities ? 

Q. No. How far will a bus go in three-quarters of a 
second? A. There are too many uncertainties involved. 
As a matter of fact, is the vehicle in gear? 

Q. If it is going 15 miles an hour it is in gear, sir. A. I 
don’t know whether it is or not. In what gear? 

Q. I don’t know the gear. A. What gear is it in? 

Q. It is going 15 miles an hour. 

Mr. Bindeman: He testified he can’t tell you. 

The Court: He didn’t ask the question about gears with 
the 10 miles an hour figure. 

Mr. Roberson: Gears has nothing to do with it. 

Mr. Bindeman: Well, his qualifications have been openly 
attacked. 

The Court: The question is whether it makes any dif¬ 
ference whether you were in gear at the time he is testi¬ 
fying about, either the five, ten or fifteen. 


257 The Court: We will withdraw this witness tempo¬ 
rarily. 

You wait outside, Mr. Allen, and will recall you shortly. 
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Walter R. Pilkerlon 

was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 


Q. Yon are attached to the Metropolitan Police Depart¬ 
ment? A. Yes, sir. 

Q. To what unit are yon attached? A. Accident Investi¬ 
gation Unit. 

Q. Yon were also so attached on August 22, 1949? A. 
Yes, sir. 

Q. Did you receive a call to investigate an accident which 
had happened at Connecticut Avenue and Porter 
258 Street on August 22, 1949? A. Yes, sir. 


Q. Now, Mr. Pilkerton, when you got there, would you 
tell us where the bus was? A. The bus was over at the 
curb on the northwest corner. 


Q. Would you please mark a rectangle where the bus 
was? A. Yes. I would say the bus was right into the 
curb. 


259 Now, pursuant to your investigation, you talked 
to the bus driver, didn’t you? A. Yes, sir. 

Q. And will you tell us whether you ever were given 
the name of Frank Quackenbush as an eye witness to this 
accident? A. I don’t recall that name. 

Q. You had two names on your sheet, did you not? 

Mr. Roberson: I suggest that he no longer lead the wit¬ 
ness. 


Q. How many names of witnesses did you have on your 
report? A. I am not too sure. I believe it was two names. 

Q. And are you able to recall the names of those wit¬ 
nesses at this date? A. I can’t say for sure. 
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Q. If I told yon that one was Paul Miles, would that 
sound— 


The Witness: That sounds familiar; yes, sir. 


260 Q. Would the second name be Mr. Ralph Wolfe? 
A. Yes, I believe that is the two witnesses I had. 


Cross-Examination 
By Mr. Roberson: 


263 Q. And having refreshed your recollection, can 
you tell me what the operator said his speed was? 
A. Fifteen miles an hour. 


265 Q. Well, Officer, is it possible that there were 
other police officers at that intersection before you 
arrived? 


The Witness: There was police there when we arrived. 

• *****•••• 
270 Homan H. Allen 

was recalled as a witness, and having previously been duly 
sworn, was examined and testified as follows: 

Cross-Examination (Resumed) 

By Mr. Roberson: 


272 Q. I will ask you again: How many feet a car goes 
at fifteen miles an hour in three-quarters of a sec¬ 
ond; how many feet would it travel? 


273 It is 16y 2 feet. 
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274 Q. What did you understand, sir? A. I understand 
you asked me how many feet a vehicle would travel in 

three-quarters of a second while moving at a speed of 15 
miles an hour. 

Q. And the answer? A. 16.5 feet. 

Q. Thank you, sir. Now, Mr. Allen, there is in the ap¬ 
plication of brakes, from the time an operator presses on 
the brake until it begins to have a stopping effect, there is 
an interval of time, isn’t there? A. Yes, sir. 

Q. During that interval of time the bus would travel 
some distance wouldn’t it? A. That is true. 

Q. And that would be in addition to the time you have 
told us on the board? A. That is true. 

Q. So in the computation of time, you would have to in¬ 
clude a distance during which the operator reacted to the 
danger; that is right, isn’t it? A. Reaction time; yes. 

Q. Then you would have this mechanical time, the time 
after he reacted to press on the brake and before it 

275 took effect; isn’t that right? A. Yes, sir. 

Q. And then you would have thirdly this calcula¬ 
tion you put on the board? A. That is true. 

Q. You would add these three together to get the en¬ 
tire stopping distance of the bus, wouldn’t you? A. Yes. 


276 Mr. Roberson: I want to make a motion for a 
directed verdict on three grounds. First, no negli¬ 
gence has been established on the part of the Capital Tran¬ 
sit Company as an initial proposition, and secondly, that 
Mr. Davis was contributorily negligent as a matter of law 
in offering his version of his accident, and that the doctrine 
of last clear chance doesn’t apply. 


279 The Court: I think that there is enough from 
Miles’ testimony to take it to the jury. 
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280 The Court: I think he was badly impeached, but 
that is what he testified about, and I don’t think I 

can take it from the jury. 

The only thing that disturbs me in this case is the ques¬ 
tion of what would happen if the jury brings in a verdict 
for the plaintiff on the possibility that they may have 
granted that on the testimony of Mr. Davis who, as I said 
before, has told what he thinks is the truth, but which 
could not have happened under the circumstances. 

You are running against another motion for a new trial. 
That is the chance you will have to take. 

Mr. Bindeman: I have considered what you suggest but 
that is his testimony. I can’t do anything but present the 
man’s evidence to the jury and let them decide what they 
want to do. 

The Court: Well, if they find on that basis, it is 

281 almost contrary to the testimony—I mean, the phys¬ 
ical evidence. I don’t have the slightest doubt that 

Mr. Davis thinks that is what happened, and I think ser¬ 
ious injury resulted. Mr. Davis impressed me as an hon¬ 
orable gentleman, but I think he was sure mistaken about 
what happened there. 

Mr. Bindeman: I go along with you until you said about 
the physical evidence. If anything, the physical evidence 
supports the case. 

There is no question about the fact he was hit in the 
crosswalk, contrary to what Mr. Roberson says. If there is 
any one fact in this case that is unimpeachable before the 
jury it is the fact that he evidently was on the sewer top. 

Now, his being on the sewer top shows beyond a doubt 
that he was hit in the crosswalk, and that is the only thing 
that makes me think what he says is true. 

I don’t think that I can say to disregard what Mr. Davis 
said to you and disbelieve him. That is what worries me, 
very frankly. 

• ••••••••• 






109 


The Court: 

Well, I have told you what my thought was, and it may 
cause you some harm later. 

Just recall the jury. 

I will deny your motion, Mr. Roberson. 

Mr. Bindeman: My associate counsel wishes to take the 
chance with me, and as long as he does that, I will also. 


288 Mr. Bindeman: As I understand it, if the Court 
please, and gentlemen of the jury, the bus is exactly 
eight feet, and with that, that is all, Your Honor. 


289 Charge of the Court to the Jury 


291 Now, counsel on the several sides have asked that 
I give you certain instructions which in the opinion 
of the Court embody the law, and in connection with evalu¬ 
ating the testimony of the witnesses, counsel for the de¬ 
fendant has requested that I give you this instruction, De¬ 
fendant’s No. 4: 

4 ‘The jury is instructed that should it find that any 
witness or party has testified knowingly falsely about 
a material matter concerning which he could not rea¬ 
sonably be mistaken, then the jury would be at lib¬ 
erty to disregard all or any part of the testimony giv¬ 
en by such witness or party.” 


294 Now, in this case the plaintiff himself claims that 
he was crossing a cross walk from the north side of 
Porter Street to the south side when he was struck. He 
states that he was crossing, that as he was crossing, he was 
facing a green light, which under the traffic regulations 
would give him the right to cross, and that the defendant’s 
driver negligently failed to observe that traffic signal, and 
as a consequence the bus of the defendant struck him and 
he received certain injuries. 
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His statement is not in accordance with the statement of 
the other witnesses in the case, most of them state- 

295 ing that he was crossing Connecticut Avenue when 
he swerved to the left and was struck by the bus. 

You will have to determine for yourselves just what the 
fact of this case was. 

296 I will now take up the question of the doctrine of 
the last clear chance which you have heard some¬ 
thing about. The plaintiff in this case really relies upon 
the doctrine, which is known in the law as the doctrine of 

last clear chance, and I am giving you this instruc- 

297 tion as requested by the plaintiff. The plaintiff has 
asked me to instruct you, and I do instruct you that: 

“The plaintiff in this case relies upon a doctrine which 
is known as the doctrine of last clear chance. You need not 
concern yourself with this doctrine unless and until you have 
first found that in the evidence leading up to the accident 
in question both the plaintiff and defendant were guilty of 
negligence. Should you find this to be the fact, then the 
doctrine of last clear chance may be invoked if you further 
find from the evidence that the following four elements 
existed: 

“First, that the plaintiff was in a position of danger. 
“Second, that the plaintiff was oblivious to danger. 
“Third, the driver of defendant’s bus was aware, or by 
the exercise of reasonable care, should have been aware of 
plaintiff’s danger and obliviousness. 

“Fourth, the driver of defendant’s bus with the means 
available to him was able to avoid striking the plaintiff 
after he became aware, or should have become aware, of 
his danger and obliviousness and failed to do so. 

“If, under the instructions which I have given you, you 
find that it is appropriate to consider the doctrine 

298 of last clear chance, and if you further find that 
each of the four elements existed with respect to 
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the accident in question, then the negligence of the plain¬ 
tiff would not bar him from recovery, and your verdict 
should be in favor of the plaintiff. 

“The doctrine of last clear chance presupposes a peril¬ 
ous situation created or existing through the negligence of 
both the plaintiff and the defendant but assumes that 
there was a time after such negligence had occurred when 
the defendant could have avoided the accident. 

“It is not applicable if the emergency is so sudden that 
there is no time to avoid the collision, for the defendant is 
not required to act instantaneously.” 

Now, in conjunction with plaintiff’s prayer No. 5, the 
defendant has requested I give you two instructions, de¬ 
fendant’s No. 2 and No. 3, which are as follows: 

“Unless the situation known as the doctrine of last clear 
chance is found to apply, the jury is instructed that should 
it find the plaintiff was guilty of any negligence which 
proximately caused his injuries, then he cannot recover 
and the verdict should be in favor of the defendant.” 

Or, putting it another way: If the plaintiff in the first 
case was guilty of negligence which proximately 

299 caused the accident, you must find that first, then 
you must find that the doctrine of last clear chance, 

if it applies, must be proved by the plaintiff by a prepond¬ 
erance of the evidence. 

This is defendant’s No. 3: 

“The doctrine of last clear chance presupposes negli¬ 
gence on the part of both the plaintiff and the defendant. 
Unless the jury finds ‘original’ or ‘initial’ negligence upon 
the part of the defendant, the doctrine of last clear chance 
is not to be considered.” 

In other words, if you consider that there was no negli¬ 
gence in the first instance on the part of the defendant’s 
driver, then your verdict must be for the defendant. 

• ••••*••#• 

300 ‘ ‘ The jury is instructed that the traffic regulations 
provide that every pedestrian crossing a roadway at 


t 
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any point other than a crosswalk shall yield the right of 
way to vehicles upon the roadway; that a finding of 
301 violation of this regulation by the plaintiff would 
constitute a finding of negligence upon his part.” 
In this also you recall that there was evidence of the 
regulation relating to lights. If you believe plaintiff’s 
testimony that he was crossing on a green light, that is, 
crossing from the north curb of Porter Street to the south 
curb of Porter Street with the green light in his favor and 
that he was struck, you may find negligence on the part of 
the driver from that fact, but you must find first that he 
was actually crossing that particular street. 

• ••••••••• 

304 Gentlemen, will you approach the bench? 

(Thereupon counsel approached the bench and the 
following occurred:) 

The Court: I will hear from the plaintiff first. You 

305 do not need now to state that you are urging the 
same matters that you did before on the denial and 

granting of instructions, and I will consider them made 
again. 

• •••••••*• 

306 Mr. Roberson: Your Honor, I don’t believe I have 
gotten a ruling from Your Honor on the green light 

proposition. I made a motion to strike the regulation with 
respect to that. 

The Court: I denied your motion. I will deny your mo¬ 
tion on it. 

• ••••••••• 

307 While the jury was out of the court room deliber¬ 
ating on its verdict, the following occurred:) 

The Court: Mr. Roberson and Mr. Bindeman, the jury 
has asked to state to them or have the four elements of 
the last clear chance doctrine read to them again. 
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Mr. Roberson: Your Honor, when you give that to them, 
would you give them mine with the qualifications? 

The Court: Yes, I surely will. 

• ••••••••• 

308 (Thereupon at 2:20 o’clock p.m. the jury returned 
into the court room and the following occurred:) 

The Court: Gentlemen, I have word from you that you 
would like to have the four elements of the last clear chance 
doctrine, and I am going to give you the prayers on the 
subject all the way through, that I have given, and I as¬ 
sume that is what you want. 

Is that correct? 

The Foreman: Yes, sir. 

The Court: That is plaintiff’s prayer No. 5 and the de¬ 
fendant’s prayers Nos. 2 and 3. 

“The plaintiff in this case relies upon a doctrine which 
is known as the doctrine of last clear chance. You need 
not concern yourself with this doctrine unless and until you 
have first found that in the evidence leading up to the acci¬ 
dent in question both the plaintiff and defendant were 
guilty of negligence. Should you find this to be the fact, 
then the doctrine of last clear chance may be invoked if 
you further find from the evidence that the following four 
elements existed: 

“One, that the plaintiff was in a position of danger. 

“Two, that the plaintiff was oblivious to danger. 

309 “Three, the driver of defendant’s bus was aware, 
or by the exercise of reasonable care should have 

been aware of plaintiff’s danger and obliviousness. 

“Four, the driver of defendant’s bus with the means 
available to him, was able to avoid striking the plaintiff 
after he became aware, or should have become aware, of 
his danger and obliviousness and failed to do so. 

“If, under the instructions which I have given you, you 
find that it is appropriate to consider the doctrine of last 
clear chance, and if you further find that each of the four 
elements existed with respect to the accident in question, 
then the negligence of the plaintiff would not bar him from 
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recovery and your verdict should be in favor of the plain¬ 
tiff. 

“The doctrine of last clear chance presupposes a peril¬ 
ous situation created or existing through the negligence of 
both the plaintiff and the defendant but assumes that there 
was a time after such negligence had occurred when the 
defendant could avoid the accident. 

“It is not applicable if the emergency is so sudden that 
there is no time to avoid the collision, for the defendant is 
not required to act instantaneously.” 

Now, defendant’s instruction No. 2: 

“Unless the situation known as the doctrine of 
310 last clear chance is found to apply, the jury is in¬ 
structed that should it find the plaintiff was guilty 
of any negligence which proximately caused his injuries, 
then he cannot recover and the verdict should be in favor 
of the defendant.” 

Then defendant’s No. 3: 

“The doctrine of last clear chance presupposes negli¬ 
gence on the part of both the plaintiff and the defendant. 
Unless the jury finds ‘original’ or ‘initial’ negligence upon 
the part of the defendant, the doctrine of last clear chance 
is not to be considered.” 

That is the best I can do for you, gentlemen. Go back 
and see what you can do with the case. 

(Thereupon at 2:28 o’clock p. m. the jury left the court 
room for further deliberation. 

At 3:37 o’clock p. m. the jury returned into the court 
room and the following occurred:) 

The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon a verdict? 

The Foreman: Yes, we have. 

The Deputy Clerk: How do you find, for the plaintiff or 
for the defendant? 

The Foreman: We find in favor of the plaintiff. 

The Deputy Clerk: In what sum? 

The Foreman: In the amount of $25,000. 

• ••••••••• 
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Questions Presented 

A. Whether there was substantial evidence of negli¬ 
gence to go to the jury in a pedestrian-bus personal injury 
case where plaintiff left a place of safety in the crosswalk 
when crossing Connecticut Avenue and was immediately 
struck by a bus likewise crossing the Avenue. 

B. Whether there was prejudicial error in: 

(1) Instructing the jury on plaintiff’s impossible 
theory that the accident occurred when plaintiff was 
proceeding south across Porter Street in a crosswalk 
and on a green light, when this version was uncorro¬ 
borated and irreconcilable with the physical laws of 
motion and with all credible testimony in the case. 

(2) Instructing on last clear chance when plaintiff’s 
injuries resulted at once upon leaving a place of safety 
in a crosswalk and entering into the vehicular portion 
of the street. 

(3) Failing to grant a new trial in view of the fore¬ 
going trial errors and the weight of the evidence due 
to the perjury, demonstrated beyond reasonable doubt, 
of plaintiff’s only liability witness. 
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Jurisdictional Statement 

This appeal is from final judgment in a pedestrian-bus 
personal injury action following a $25,000 verdict in favor 
of the plaintiff. 1 Jurisdiction of this Court to hear the 
appeal is based upon U. S. Code, Title 28, Section 1291. 
The complaint, answer and final judgment appear on pages 
2, 3 and 5, respectively, of the joint appendix. 

l An earlier $20,000 verdict (J.A. 5) had been set aside by Judge Bailey 
because he was “satisfied’’ that plaintiff’s principal liability witness, Paul 
Miles, had committed perjury. 




Statement of Case 

Mr. Davis, the pedestrian appellee, sued Capital Tran¬ 
sit Company, appellant, seeking damages for personal in¬ 
juries claiming that while walking southward across 
Porter Street, .just west of Connecticut Avenue, he was 
struck by defendant’s westbound bus (J.A. 4). At the 
trial his counsel urged alternatively that there was liabili¬ 
ty under the last clear chance doctrine upon the theory 
that Mr. Davis, jay-walking toward the southwest comer, 
was struck while out in the intersection of Connecticut 
Avenue and Porter Street (J.A. 108). The trial court in¬ 
structed the jury upon both theories (J.A. 109, 110). A 
general verdict in favor of plaintiff was returned (J.A. 
114). This appeal is based upon failing to direct a verdict 
in favor of defendant at the close of all the evidence, charg¬ 
ing upon last clear chance in an inapplicable case,, instruct¬ 
ing upon two irreconcilable theories when the crosswalk 
version was literally impossible under the evidence, and 
abuse of discretion in failing to grant a new trial. 

On behalf of plaintiff two mutually exclusive versions 
of the facts were advanced: (1) that Mr. Davis reached 
the northwest corner of Porter Street and Connecticut 
Avenue and was struck in the crosswalk as he started to¬ 
ward the southwest corner, or (2) that Mr. Davis never 
reached the northwest corner but was struck while out in 
the intersection as he jay-walked diagonally from the north 
crosswalk across Connecticut Avenue toward the south¬ 
west corner. 

The only evidence offered by Mr. Davis on the Porter 
Street crosswalk version was his own testimony (J.A. 46). 
He testified that after alighting from a bus on Connecti¬ 
cut Avenue just north of Porter Street, he crossed Con¬ 
necticut and stepped up on the sidewalk for a second or 
two (App. 46-47, 53), then without looking to the right or 
left stepped off after two other pedestrians and was struck 
before reaching the center of Porter Street (J.A. 48). He 
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looked at the traffic signal before leaving the northwest 
curb, but his final word was that he was not sure whether 
it was green (J.A. 57). His movements were being controlled 
by movements of other people rather than by the traffic 
lights (J.A. 57). No horn from the bus or any other ve¬ 
hicle was heard by him before the accident (J.A. 50) nor 
did he ever see the involved bus until after being struck 
(J.A. 49). His intention had been to take an eastbound 
bus to Georgia Avenue from the bus stop on the southwest 
corner of Porter Street, which bus he saw after opening 
his eyes following the accident (J.A. 52). 

All witnesses, except Mr. Davis himself, including the 
drivers of the eastbound and westbound buses, and the 
two bus passengers, testified that the accident happened 
before the bus reached the west curb line of Connecticut 
Avenue, (J.A. 84; 87, 89; 27, 28, 34, 35; 92). Every wit¬ 
ness who testified about the fact said that after the acci¬ 
dent the bus was at a standstill either east of or near the 
west curb line of Connecticut Avenue (J.A. 35; 62, 63; 66; 
70; 84; 87; 92). 

The green traffic light cycle for westbound traffic across 
Connecticut was 30 seconds (J.A. 92); Connecticut Avenue 
is a 60 foot street (Photoprint, J.A. 115) and the bus 
started across it at the beginning of the green light period 
(J.A. 12, 86). Its speed was variously given at “about five 
or ten miles an hour ’ 1 (J.A. 12), “approximately’’ ten 
(J.A. 88), and fifteen miles an hour (J.A. 106). Porter 
Street crosses the north-south axis of Connecticut Avenue 
at a southeast to northwest angle (See Photoprint, J.A. 
115). The bus driver first saw the pedestrian when the 
latter was westbound across Connecticut Avenue in the 
north crosswalk and he later saw Mr. Davis curving to¬ 
ward the southwest corner and in front of the bus when 
the bus was about four feet away and 2/3 across the width 
of Connecticut Avenue (J.A. 86, 87). He applied his brake 
“as quick as possible,” (J.A. 87). The traffic light for 
Porter Street traffic was green at the time (J.A. 25, 83, 86). 
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Paul Miles, one of the two bus passengers, was relied 
upon by plaintiff on both trials. Miles claimed to have 
seen a swerve and heard a horn from an automobile in 
front of the bus (J.A. 15) which neither plaintiff (J.A. 50) 
nor anyone else claimed to have heard. On the second trial 
he did not “remember” his denial only two months previ¬ 
ously at the first trial of his signature on a signed state¬ 
ment (J.A. 19), and sought to qualify his prior testimony 
that the bus was “almost up to him” when Davis veered 
into the path of the bus (J.A. 26-27, 33). He did place 
a circle on the plat which indicated that Davis was near 
the west curb of Connecticut Avenue when he first left the 
crosswalk and got out into the vehicular portion of the road¬ 
way (J.A. 32, 115). Miles named two alleged witnesses to 
his interview by the Capital Transit Company investigator 
(J.A. 44, 45), both of whom, produced by defendant, de¬ 
nied having been present on any such occasion (J.A. 77, 
78). Miles denied the contents of his signed statement in 
material respects [that bus speed was “15” M.P.H., that 
Mr. Davis was “running,” that the bus was “almost up 
to him” when Davis began to veer (J.A. 23, 27)]. An ac¬ 
knowledged handwriting expert testified that Miles had 
signed the questionnaire which, on the second trial, he re¬ 
fused to acknowledge unequivocally as his own (J.A. 75- 
76). 

Although the trial court thought Miles’ testimony was 
“very unsatisfactory” the motion for a directed verdict 
at the close of the evidence was denied (J.A. 109). The 
court said of Davis’ “crosswalk on a green light” theory: 

“I would not believe the story.” (J.A. 97); 

“I don’t think it happened that 'way.” (J.A. 97); 

“I just cannot see it.” (J.A. 99); 

“• • • could not have happened under the circum¬ 
stances.” (J.A. 108); 

“* • • that basis, it is almost contrary to the testi¬ 
mony—I mean, the physical evidence.” (J.A. 108); 
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“• * * he was sure mistaken about wbat happened 
there.’’ (J.A. 108); 

“His statement is not in accordance with the state¬ 
ment of the other witnesses in the case * * *” (JJL 
110 ). 

The trial court thought submission of the Davis theory 
might jeopardize any verdict since the court would have 
no way of knowing but what that mistaken theory might 
have been the basis for a plaintiff’s verdict (J.A. 98-99, 
108). Nevertheless, upon insistence of Davis’ counsel 
(J.A. 108, 109), the jury was instructed as to both cross¬ 
walk and jaywalk theories (J.A. 109, 110, 111) and after 
verdict the new trial motion was denied with the statement 
that the “* # • Court could not say that there was not sub¬ 
stantial evidence to support the crosswalk theory • • 

(J.A. 9). 

Statement of Points 

1. The Court erred in failing to grant the Capital Tran¬ 
sit Company’s motion for a directed verdict at the close 
of all the evidence and in denying the motion for judg¬ 
ment notwithstanding the verdict. 

2. The Court erred in instructing the jury upon plain¬ 
tiff’s uncorroborated story in which the trial court was sure 
plaintiff was mistaken, and which was impossible under the 
physical evidence and all the credible testimony. 

3. The Court erred in instructing on a theory of last 
clear chance when the evidence showed that the accident 
occurred at once upon plaintiff’s leaving a place of safety 
and when the doctrine’s requisite elements were not pres¬ 
ent in the evidence. 

4. The Court abused its discretion in failing to grant 
the motion for a new trial upon the grounds of (a) the 
weight of the evidence, and (b) the prejudicial errors 
listed in points 2 and 3, $wpra. 
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Summary of Argument 

A. A verdict should have been directed against plaintiff. 

There was no substantial evidence of negligence in the 
operation of the bus, and Mr. Davis’ contributory negli¬ 
gence in leaving a position of safety and proceeding into 
a place of danger, which act the bus operator could not have 
reasonably anticipated and following which he had no op¬ 
portunity to avoid the accident, precluded a recovery. All 
the credible evidence established that the pedestrian first 
came into a position of danger when he left the north cross¬ 
walk of Connecticut Avenue and, in an effort to reach an 
eastbound bus standing at the southwest corner of the in¬ 
tersection, cut diagonally across the automobile portion of 
the intersection at a time when the westbound bus was only 
a few feet away. 

B. 1. The plaintiff’s personal Porter Street crosswalk 
theory of the accident was so incredible under the evidence 
that this version of being hit in the crosswalk on a green 
light should not have been submitted to the jury. 

The undisputed testimony of all who were certain of the 
traffic light was that it was green for the westbound bus. 
It, therefore, could not have been green for Mr. Davis if he 
had stepped off to the south from the northwest curb. The 
bus started across the 60 foot width of Connecticut Avenue 
at the beginning of a 30 second green light facing it. At 
from 5 to 15 miles per hour not over 3 to 8 of the 30 avail¬ 
able seconds could have been consumed even if the bus had 
traversed the entire distance to the west crosswalk. But 
it did not go that far because, by five witnesses in a posi¬ 
tion to know, the bus after the accident was at a standstill 
still east of the west curb line of Connecticut Avenue. Every 
witness who saw Mr. Davis’ course, including his own wit¬ 
ness, agreed that he never reached the northwest sidewalk. 
Moreover, had he been struck in the crosswalk Mr. Davis 
would have been propelled to the west of it. The Court did 
not believe Mr. Davis’ story; his counsel did not believe it; 
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it was contrary to the physical facts and the physical laws 
of motion; it was irreconcilable with the testimony of every 
other liability witness in the case, including a witness of his 
own. Accordingly, his own uncertain claim was without 
substantial evidence and submission of the theory to the 
jury rendered a new trial a matter of right for no one can 
know upon what basis the twelve jurors may ultimately 
have decided. 

2. There was error in instructing on a last clear chance 
theory. 

Mr. Davis never came into a position of danger until he 
reached the vehicular portion of the intersection—and the 
i bus was then so close that the accident was unavoidable. His 
direction of travel while within the north crosswalk of Con¬ 
necticut Avenue, at the angulated crossing of Porter Street 
and Connecticut Avenue, was insufficient to charge the bus 
operator with notice that the pedestrian was to abandon 
all care and leave the safe pedestrian crosswalk to go into 
the vehicular area when vehicles were in the immediate 
> • proximity. Morover, follow-up evidence under the last 
clear chance doctrine was inadequate as it did not include 
testimony on the distance of travel during human and me¬ 
chanical stopping time. Accordingly, there being a hiatus 
in the evidence, consideration of the theory by the jury was 
precluded. 

3. There was an abuse of discretion in failure to grant 
a new trial in view of the errors of instructing on the cross¬ 
walk theory, the charging on last clear chance and the 
weight of the evidence. 

As to the weight of the evidence, plaintiff’s principal re¬ 
liance was upon the witness, Paul Miles, whose unreliability 
caused Judge Bailey to set aside the original verdict. On 
the re-trial Miles compounded his former offense by again 
denying material portions of his signed statement, by false¬ 
ly claiming the presence of fellow tenants at the time of the 
interview when the statement was taken, and by for the first 
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time saying the accident happened within the west cross¬ 
walk which was directly contrary to (1) his signed state¬ 
ment, (2) his first trial testimony, and (3) six statements 
by him during the re-trial. 

The weight of the evidence as well as the two outstand¬ 
ing trial errors relative to instructions makes this case the 
rare one in wTtich the trial court should be held to have 
abused its discretion in failing to grant a new trial. As the 
Court itself said, Mr. Davis, perhaps in good faith, “was 
sure mistaken about what happened there” (J.A. 108). 
Therefore, the trial court was prejudicially mistaken in re¬ 
versing itself through failing to grant a new trial, with the 
statement that it “could not say that there was not sub¬ 
stantial evidence to support the crosswalk theory.” (J.A. 9). 

Argument 

A. (SINCE REASONABLE MEN COULD NOT HAVE 
DIFFERED THAT THERE WAS NO NEGLI¬ 
GENCE IN THE OPERATION OF THE BUS A 
VERDICT SHOULD HAVE BEEN DIRECTED IN 
FAVOR OF THE DEFENDANT. 

At the close of the evidence, the trial court denied the 
defendant’s motion for a directed verdict (J.A. 109). The 
motion was predicated upon: (1) absence of negligence, (2) 
clear contributory negligence, and (3) inapplicability of the 
last clear chance doctrine (J.A. 107). The motion should 
have been granted. 

The theory of the motion was that a verdict in favor of 
the pedestrian would have no “substantial support” on the 
record as a whole to support it. If this view of the whole 
evidence was correct, the Court’s duty to direct a verdict 
was clear despite the presence of “some” evidence which 
in isolation might have been adequate. Washington, M. <& 
A. Motor Lines v. MasJce, 89 U.S. App. D.C. 36, 190 F. 2d 
621 (1951), cert, denied 342 U.S. 834. 
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There were advanced in support of the pedestrian’s case 
two diametrically opposed and mutually exclusive versions 
of how the accident happened: (1) the Porter Street cross¬ 
walk version, and (2) the intersection jaywalking version. 
Upon neither theory was there more than a “mere scintil¬ 
la” of evidence upon which to predicate liability. Reason¬ 
able men would have to conclude that Mr. Davis was in¬ 
jured solely by reason of his own negligence in leaving a 
place of safety and suddenly stepping into a place of danger 
when it was too late for the bus driver to avoid this reason¬ 
ably unanticipatable action. It makes no difference 
whether Mr. Davis stepped off the northwest curb (as he 
mistakenly thought) or left the north crosswalk of Connecti¬ 
cut Avenue immediately in front of the westbound bus. His 
own negligence and a lack of opportunity to anticipate or 
avoid the effects of his act are equally apparent in either 
event. 

Neither version established any initial negligence in the 
operation of the bus, which is a long standing preliminary 
requisite before last clear chance can even be considered. 
Bean v. Century Motcrs, 81 U.S. App. D.C. 9,10,154 F. 2d 
201, 202 (1946); Landfair v. Capital Transit Co., 83 U.S. 
App. D.C. 60, 61, 165 F. 2d 255, 256 (1948). 

The Porter Street crosswalk version was not only impos¬ 
sible on the facts but, if true, proved Mr. Davis’ injury to 
have been solely due to his own heedlessness. Plaintiff’s 
story, which he alone gave, was that he stepped up on the 
northwest corner of Connecticut and Porter, paused for a 
second or two on the sidewalk, then started south in the 
crosswalk without looking to his left and was struck within a 
few steps by a bus which he neither saw nor looked for 
(J.A. 46-47, 48-49). He was sure that he looked, but not 
sure whether the traffic signal facing him was green at the 
time he left the curb (J.A. 57). His movements were being 
controlled by those of other pedestrians rather than by the 
traffic lights at this signal controlled intersection (J.A. 57). 



10 


Not mere presence in a crosswalk, but starting therein on 
a green light would be the proof necessary to imposition 
of liability under the Porter Street crosswalk version. Such 
cases as Capital Transit Co. v. Garcia, 90 U.S. App. D.C. 
168, 194 F. 2d 162 (1952), relied upon by plaintiff in oral 
argument, are not in point because the pedestrians involved 
therein were proceeding on a green light. Davis, if in the 
Porter Street crosswalk at all (which he was not), stepped 
off the curb against an unfavorable light. He was himself 
not sure that the light was green. Thus, his final word on 
the subject was (J.A. 57): 

1 ‘I looked but I am not sure whether it was green.’’ 

True, under prior questioning by the Court Mr. Davis 
had said his “best recollection” was that the light was 
green (J.A. 48). However, as this Court has pointed out, 
when the same witness testifies at the same trial in directly 
contradictory fashion his testimony “is of no value.” See 
footnote 2, Capital Transit Co. v. Grimes, 82 TT.S. App. D.C. 
393,394,164 F. 2d 718, 719 (1947.); Eisenhower v. Baltimore 
Transit Co., 190 Md. 528, 59 A. 2d 313 (1948). 

There can be no doubt about the color of the light at the 
time of the accident in view of the witnesses who, unlike the 
plaintiff, were definite. The involved westbound bus driver 
said it was green for the bus (J.A. 86). The uninvolved 
eastbound bus driver said it was green (J.A. 83). Paul 
Miles, plaintiff’s own witness, was certain it was green 
(J.A. 24, 25). Moreover, the undisputed fact is that the 
bus, having started across the 60 foot breadth of Connecti¬ 
cut Avenue at the beginning of a 30 second green light 
cycle, would have completed the crossing in from 3 to 8 
seconds depending upon whether its speed was from 5 to 
15 miles per hour. No contention was made that the bus 
crawled along at such a pace as to have required 30 seconds 
to go 60 feet. Since the bus had a green light, Mr. Davis’ 
asserted crosswalk version leaves him barred from recovery 
by contributory negligence in stepping off the curb without 
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looking in the direction from which immediate danger was 
readily to be seen. 

In addition, Mr. Davis’ theory is untenable because the 
accident happened out in the intersection before the bus 
reached the Porter Street crosswalk on the west side of Con¬ 
necticut Avenue. So said the eastbound driver and the 
three persons on the westbound bus (J.A. 27* 84, 87, 92). 
The vehicle stopped before reaching the west curb line (J.A. 
66, 84, 87, 92).' That Mr. Davis’ body was picked up in the 
crosswalk demonstrates the fact that the accident happened 
east of it because the 18,500 pound bus would be physically 
certain to have propelled the 160 pound man outside of the 
crosswalk had he been struck while in it. Therefore, 
the Davis version would not justify a verdict because: (1) 
the accident did not happen there, (2) the light would have 
had to have been red against him, and (3) Davis’ self- 
described act of stepping off the northwest curb without 
looking was the proximate cause of an accident at the place 
he described. 

The jaywalking version would likewise lack substantial 
support for a verdict. 

Under the alternative theory of jaywalking from the 
north crosswalk of Connecticut Avenue toward the south¬ 
west corner of Porter Street contributory negligence of Mr. 
Davis is conceded. The matter was put beyond dispute by 
(J.A. 93) Traffic and Motor Vehicle Regulations for the 
District of Columbia (amended to April 1, 1947), Article 
III, Section 5(d): 

“Every pedestrian crossing a roadway at any point 
other than within a marked or unmarked crosswalk 
shall yield the right-of-way to vehicles upon the road¬ 
way.” 

Therefore, unless rescued by the doctrine of last clear 
chance, his contributory negligence debarred Mr. Davis 
from any recovery. The doctrine is inapplicable because: 
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(1) there was no preliminary showing of negligence to just¬ 
ify even considering the doctrine of last clear chance, (2) 
the elements essential to the doctrine are not present in the 
evidence. 

(a) The doctrine of last clear chance is not even to be 
considered until first there has been shown initial negligence 
of the defendant leading up to the perilous situation. 

The doctrine does not come into play in the absence of 
such a preliminary showing. Thus, the Court said in Deem 
v. Century Motors , 81 U.S. App. D.C. 9, 10, 154 F. 2d 201, 
202 (1946): 

“The doctrine presupposes a perilous situation cre¬ 
ated or existing through the negligence of both the 
plaintiff and the defendant, but assumes that there was 
a time after such negligence had occurred when the 
defendant could, and the plaintiff could not, by the use 
of means available, avoid the accident.’’ 

And again, it was said in Land fair v. Capital Transit Co., 
83 U.S. App. D.C. 60, 61,165 F. 2d 255, 256 (1948): 

“Before any question as to the applicability of the 
last clear chance doctrine may properly be reached 
it is necessary to establish without its aid a duty on 
the part of the defendant commencing or continuing 
after the injured person’s peril arose, and a breach of 
that duty related to the injury as a proximate cause.” 

(Emphasis added) 

What was the “primary” or “initial” negligence of de¬ 
fendant which must be shown before there is any possibility 
of invoking last clear chance? Plaintiff’s pre-trial state¬ 
ment, apart from his last clear chance theory, charged only 
that the bus driver (a) failed to keep a proper look-out, (b) 
failed to give full time and attention, (c) failed to yield the 
right of way to a plaintiff while he was in the pedestrian 
crosswalk, (d) failed to have his bus under proper control, 
and (e), violated traffic regulations (J.A. 4). 
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Charges (c) and (e) can be disregarded since on the jay¬ 
walking version no traffic regulation was admitted into evi¬ 
dence except that giving the bus the right of way at places 
other than crosswalks. Charge (d) on improper control is 
a mere assertion unsupported by evidence since the proof 
showed that the driver practically stood up on the brakes 
in abruptly stopping the bus. Charge (a) on failure to 
keep a proper look-out is likewise unsupported. The bus 
driver saw Davis as soon as anyone who testified. Plain¬ 
tiff was then in a place of safety in the north crosswalk 
(J.A. 86, 87). The bus driver was reasonably entitled to 
assume that Mr. Davis would not abandon all common 
sense, leave the crosswalk and go into the vehicular portion 
of the highway immediately in front of the bus. As this 
Court said in a per curiam opinion affirming an n.o.v., where 
a pedestrian walked across a loading platform without 
looking left and was hit by a streetcar, Roberts v. Capital 
Transit Co., 76 U.S. App. D.C. 367, 368, 131 F. 2d 871, 
872 (1942): 

“The motorman of the car, even if he had seen her 
on the platform, would have been justified in assuming 
that she would not attempt to cross immediately in 
front of his car.” 

That plaintiff was seen bearing to his left some time 
after the bus driver first saw him merely demonstrates the 
driver’s proper look-out. Since a pedestrian intending to 
go south in the west crosswalk, would normally bear left 
while in the northwestward angled north crosswalk, the 
bearing left was not a sign that plaintiff was shortly to be 
so foolish as to leave the crosswalk and without looking go 
in front of the bus, then only 4 feet away. As the Court 
said in affirming a directed verdict (where an elderly man 
with his back partially turned to the streetcar angled across 
or just beyond the end of a loading zone and was hit) in 
Jackson v. Capital Transit Co., 69 App. D.C. 147, 151, 99 
F. 2d 380, 384 (1938): 
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“So far as the evidence shows, and so far as the 
motorman had any reason to believe, the deceased was 
a perfectly competent person, proceeding confidently 
on his way across the street, just as hundreds of other 
pedestrians do every day upon the streets of Washing¬ 
ton. . Under these circumstances the motorman had a 
right to assume that the pedestrian knew of the pre¬ 
ferential right of way of the streetcar and that he would 
either stop before he reached the zone of danger or 
would cross and get out of the way.” 

Under the foregoing authorities, therefore, the doctrine 
of last clear chance never came into play because there was 
no preliminary showing that a breach of duty arose before 
plaintiff left the place of safety in the north crosswalk and 
heedlessly entered the vehicular area without looking. 

(b) Elements were missing from the evidence which are 
essential before liability can be imposed under a last clear 
chance theory. 

This Court laid down four essential elements which must 
be found in the evidence for the application of the last clear 
chance doctrine in the leading case of Jackson v. Capital 
Transit Co., 69 App. D.C. 147,149, 99 F. 2d 380, 382 (1938) 
(a directed verdict case): 

“Was there evidence to show that (1) the deceased 
was in a position of danger; (2) he was oblivious of 
his danger; (3) the motorman was aware, or by the 
exercise of reasonable care should have been aware, of 
deceased’s danger and obliviousness; (4) the motorman 
was able to stop the car and avoid striking the deceased 
after he became aware, or should have become aware, 
of this danger and obliviousness and failed to do so? 
If so, then the case should have gone to the jury. If 
not, the decision of the lower court was correct and 
must be affirmed.” 

In view of the above four requirements it is obvious that 
this is not a last clear chance case because the evidence 
failed to show a last clear chance: (1) the plaintiff was in 
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no danger whatever until he left the pedestrian crosswalk 
area, (2) applying hindsight, he was oblivions to his danger 
when he left the crosswalk because he never saw the bus 
before the accident, but (3) there is no substantial evidence 
that the bus driver should sooner have become aware of 
either the plaintiff’s obliviousness to his surroundings or 
that he was going to leave his place of safety and without 
looking go into the vehicular portion of the roadway. Being 
oblivious is not enough, plaintiff’s inattention must have 
been reasonably apparent to the bus driver. Yet the law is 
that the driver was entitled to assume that a grown man is 
aware of his surroundings and of the right of way of ve¬ 
hicles outside crosswalks. Finally, (4) there is insufficient 
evidence that the bus driver was able to stop the bps after 
he became aware or should have become aware of the plain¬ 
tiff’s danger and obliviousness.. As was pointed out above, 
plaintiff was not in danger nor to the reasonable knowledge 
of the driver oblivious to the danger of leaving the cross¬ 
walk until he did so leave the pedestrian area. When this 
event, occurred, the evidence of Miles is that he cried “oh” 
and that of the bus driver is that that he put on the brakes 
with all possible force. The pedestrian then being only 
about four feet away, the accident was thereafter unavoid¬ 
able, by brake, swerve or horn and there was no liability 
under any tenable theory. 

Miles did not himself attempt to fix the position of the 
bus at the time the plaintiff left the crosswalk area, but he 
drew a circle near the west curb of Connecticut Avenue as 
being where the plaintiff reached the danger zone (J.A. 32, 
115). Quackenbush and Wilson, the operators, estimated 
the place of the accident as being about 2/3 of the way 
across the avenue (J.A. 84, 86, 89). Miss Frink, a bus 
passenger, thought the bus stopped after the accident be¬ 
fore reaching the west curb (J.A. 92). Plaintiff’s counsel, 
by a bizarre piecing of evidence, which could not be seri¬ 
ously urged upon a Court, argued before the jury that a 
“purple sewer top” near which some testimony placed the 
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body after the accident was the focal point on which last 
clear chance was centered. However, since it is a physical 
fact that a bus of 18,500 pounds at any speed (be it 5 or 15 
miles per hour) would propel a man weighing only 160 
pounds a considerable distance, the probative value of the 
sewer top is zero, and the argument based on it is patently 
falacious. True, Miles at one time placed an “X” on the 
sewer top as being the point of impact (J.A. 39). However, 
he likewise said the bus stopped east of the west curb line 
of Connecticut Avenue, when defense counsel placed a legal 
pad along the west curb line of Connecticut Avenue (J.A. 
35). He six times said the accident happened before the 
bus reached the “west” or “opposite” curb (App. 22, 23, 
27, 28,34, 35,). He admitted that the bus knocked Mr. Davis 
some distance (J.A. 36). Since he marked the sewer top 
as both the place of the accident and the final resting place 
of the body, his testimony (apart from his credibility) is 
valueless. When the same witness testifies at the same trial 
in directly contradictory fashion, his testimony “is of no 
value.” See footnote 2 in Capital Transit Co. v. Grimes, 
82 TJjS. App. D.C. 393, 394,164 F. 2d 718, 719 (1947); Kauf¬ 
man v. Baltimore Transit Co., 78 A. 2d 464, 466 (Md. 1951) 
Plaintiff’s counsel, beginning with the sewer top premise, 
urged that the distance there from the point plaintiff was 
first seen was the space within which the bus driver should 
have avoided the accident. This argument is absurd be¬ 
cause it is the space that the driver had left when plaintiff 
was first seen in a place of danger which is material. That 
place was where Mr. Davis left the crosswalk and no reason¬ 
able man could believe the evidence showed the driver 
should reasonably have anticipated this foolhardiness on 
the plaintiff’s part. 

Moreover, even if all the foregoing were not true, plain s- 
tiff’s proof contained a hiatus which is fatal to the consid¬ 
eration of the last clear chance doctrine. This hiatus was 
in failing to present adequate evidence of stopping dis¬ 
tance. An alleged expert appeared and put some figures on 
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the blackboard as to the distance once the brakes begem to 
take effect. But the same witness frankly admitted that 
this was but part of the picture, that there were two other 
elements which would increase the figures posted (J.A. 
107). These two elements are: (1) the mechanical reaction 
time which it takes the brakes to take effect from the time 
they are first touched, and (2) the human reaction time 
which it takes for the human mind to transmit the sight of 
danger into the appropriate muscular action. The jury 
was left to speculate about these essential matters. Efforts 
of defendant’s counsel to enlighten the jury (despite the 
fact that it was plaintiff's burden to produce the proof) 
were stoutly and successfully resisted. Yet there is a meas¬ 
urable and scientific “average reaction time” [Ashbrook v. 
Cleveland R. Co., 34 N.E. 2d 992, 994 (Ohio App. 1941)], 
and without it the expert’s figures were meaningless and 
the jury did not have the tools in the supporting evidence 
to apply last clear chance. As the Court said in Landfavr 
v. Capital Transit Co., 83 U.S. App. D.C. 60, 62, 165 F. 2d 
255, 257 (1948): 

“It seems clear, according to Gratke’s testimony, 
that appellant could not have been perceived to be in 
a perilous position until she again swerved her auto¬ 
mobile directly into the path of the oncoming street¬ 
car. The record is devoid of evidence, however, tend¬ 
ing to establish negligence on the part of the motorman 
at or after that time. Appellant’s counsel, in oral argu¬ 
ment, stressed the fact that the streetcar stopped four 
or five feet from the point of impact as an indication of 
negligence, but there is no supporting evidence that the 
streetcar could have been stopped in less than that dis¬ 
tance, which is only nineteen or twenty feet from the 
point at which appellant was observed turning in front 
of the streetcar, according to the only evidence in the 
record on this point. Until appellant established neg¬ 
ligence on £he part of the appellee there was no oc¬ 
casion to apply the rule of last clear chance. 

• •••••••• 

“ Appellant had the burden of proving elements justify¬ 
ing the application of the last clear chance doctrine. See 
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Note, 159 A.L.R. 724. There was a failure in this re¬ 
spect, and we find no other reason to sustain the con¬ 
tention that the lower court erred in directing a ver¬ 
dict for the defendant.” 

(Emphasis added) 

For all the foregoing reasons last clear chance never 
came into play and defendant was entitled to a directed 
verdict on plaintiff’s own gross negligence. 

B. THERE WAS PREJUDICIAL ERROR IN THE 
JURY CHARGE AND IN DENYING THE MOTION 
FOR A NEW TRIAL. 

Of course the denial of a new trial, particularly when one 
verdict has already been set aside, is ground for reversal 
on appeal only in an unusual case. However, this is a case 
where such action is the minimum relief to which defendant 
is entitled. So plain are the errors on the trial in the charge 
and the weight of the evidence that the trial court’s discre¬ 
tion can only be considered to have been abused by denial 
of a re-trial. 

1. Instructing the jury upon Mr. Davis* theory of being 
struck in a crosswalk on a green light was dear error. 

The trial court was aware that Mr. Davis “was sure mis¬ 
taken” (J.A. 108) about his story of having been struck in 
the crosswalk while southbound across Porter Street. Thus, 
the trial court said of the theory: 

“I would not believe the story.” (J.A. 97); 

“I don’t think it happened that way.” (J.A. 97); 

“I just cannot see it” (J.A. 99); 

“• * * could not have happened under the circum¬ 
stances.” (J.A. 108); 

u * * * that basis, it is almost contrary to the testi¬ 
mony—I mean, the physical evidence.’” (J.A. 108); 

“• • * he was sure mistaken about what happened 
there.” (J.A. 108); 
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“His statement is not in accordance with the state¬ 
ment of the other witnesses in the case • * V’ (J.A. 
110 ). 

The argument relative to the crosswalk theory contained 
at pages 9-11, supra, demonstrates that the trial court was 
correct in considering Mr. Davis’ personal story as unsup¬ 
ported. This being so, the theory should never have been 
submitted to the jury; yet it was so submitted (J.A. 109, 
112). This was prejudicial error and was recognized as 
such by the trial court (J.A. 98-99, 108). Nevertheless, 
plaintiff’s counsel knowingly invited the prejudicial in¬ 
struction (J.A. 108, 109). 

From the myriad of authority on the prejudicial effect of 
instructing on a theory unsupported by the evidence, a few 
may be mentioned as typical. 

In Wilmington Mining Co. v. Fulton, 205 U.S. 60 (1907), 
the jury had been instructed in a wrongful death action 
on certain counts which were unsustained by the evidence. 
In reversing, the Supreme Court said, at 78: 

“Under this condition of things we find it impos¬ 
sible to say that prejudicial error did not result. 
Maryland v. Baldwin, 112 U.S. 490, 493. And, of 
course, in a case like the one we are considering we 
cannot maintain the verdict, as might be done in a 
criminal case upon a general verdict of guilty upon 
all the counts of an indictment.” 

Similarly, in reversing and remanding a malpractice 
action where the jury had been erroneously instructed that 
it could decide whether defendant’s treatment produced 
“friction to such an extent as to cause cancer”, the opin¬ 
ion was careful to point out that the Court did not thereby 
hold there was a lack of evidence to go to the jury on a 
different theory of which there was some evidence. 
Kasmer v. Sternal, 83 U.S. App. D. C. 50, 51,165 F. 2d 624, 
625 (1948). 
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In a negligence action a similar view was taken by the 
Sixth Circuit which said, Detroit, T. & I. R.R. v. Banning, 
173 F. 2d 752, 755 (6th Cir. 1949): 

“The District Judge accordingly erred in submit¬ 
ting to the jury both the issue of excessive speed and 
the issue of the muddy conditions under which appel¬ 
lee worked some time prior to the accident. Only the 
issue of excessive speed should have been so sub¬ 
mitted. The verdict rendered by the jury was a gen¬ 
eral one with no way to determine on which of the 
two issues it was based. Under such conditions the 
appellant is entitled to a new trial.’’ 

In Chicago & N.W. Ry. v. Garwood, 167 F. 2d 848, 857 
(8th Cir. 1948), having first concluded that there was no 
substantial evidence of failure to sound an appropriate 
approach signal, the trial court was reversed, with the fol¬ 
lowing comment: 

“Since it is impossible to say whether the jury in 
this case based its finding of negligence on the part of 
the railroad company on the failure of the enginemen 
to sound the whistle as the passenger train approached 
the curve * • *, or upon the failure of these employees 
to exercise ordinary care to keep a lookout ahead of 
the train, * • * the giving of the instruction under 
discussion was prejudicial error requiring a reversal 
of the case.” 

Likewise, where there was no evidence of steam on a 
trestle before the fall of an employee, there was a reversal 
and remand in Rashaw v. Central Vermont Ry., 133 F. 2d 
253, 256 (2nd Cir. 1943), the Court saying: 

“ * * • the case was submitted to the jury upon alle¬ 
gations of negligence some of which were not sup¬ 
ported by any substantial evidence whatever. This 
was reversible error since the verdict was general and 
may, for aught that now can be told, have been put 
upon such false issues.” 

The self-invited error in insisting upon a crosswalk in¬ 
struction renders a new trial a matter of right and it is 
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of no avail to argue, as did plaintiff’s counsel on the 
motion for a new trial, that there was no prejudice as the 
jury probably paid no attention to Mr. Davis’ theory be¬ 
cause it asked for a repeat instruction on last clear chance. 
Apart from the fact that it would be pure speculation to 
conclude what theory influenced each of the twelve indi¬ 
vidual jurors, the rule that error is no ground for reversal 
is applicable “only when it is certain that the error 
assigned could not have prejudiced the complaining 
party.” Chichester Chemical Co. v. United States, 60 
App. D. C. 134, 137, 49 F. 2d 516, 519 (1931). And it is 
significant that the trial court, in denying a new trial, 
mentioned what an excellent witness the plaintiff, whom 
the court did not believe, made on his own behalf (J. A. 9). 
If the trial court was thus influenced by plaintiff’s de¬ 
meanor, it is likely that Mr. Davis’ untenable theory im¬ 
pressed one or more of the jurors. 

2. Prejudicial error was committed in submitting a last 
clear chance issue to the jury. 

Why submission of last clear chance was error on the 
evidence in this case has been fully discussed, supra, pp. 
12-18, and need not be repeated here. That the instruc¬ 
tion was prejudicial is obvious. A defendant has no chance 
of winning before a jury where a sympathetic case is erro¬ 
neously submitted with an implied invitation to disregard 
the effect of a plaintiff’s contributory negligence. 

3. The weight of the evidence, particularly in view of 
the false testimony of plaintiff’s chief liability witness, en¬ 
titled defendant to a new trial. 

The weight of the evidence was clearly against the plain¬ 
tiff. What has been said in Part A, supra, pp. 8-18 
relative to a directed verdict applies a fortiori to the re¬ 
quest for a new trial due to the weight of the evidence. 
This consideration should apply with particular force in 
a case where plaintiff’s chief liability witness, Paul Miles, 
[of whose perjury the first trial court was “satisfied” and 
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whose testimony the second trial court considered “badly 
impeached” (J. A. 108), “confused and was very unsatis¬ 
factory” (J. A. 95) and which “didn’t impress me at all” 
(J. A. 73)], treated the tribunal to a spectacle of unre¬ 
generate and compounded false testimony. The false¬ 
hoods which w’ere subject to fixation were “proved beyond 
reasonable doubt” to have been false. Under these cir¬ 
cumstances this Court has not hesitated to disregard such 
testimony as not constituting substantial support for a 
verdict. Washington, M. & A. Motor Lines v. Maske, 89 
U.S. App. D.C. 36, 190 F. 2d 621 (1951), cert, denied 342 
U.S. 834. Similar regard for substance over form is 
indicated here. 

Paul Miles was no mere cumulative witness, but the 
focal point of the arguments, fallacious though they were, 
of plaintiff’s counsel. Thus, prime emphasis was on where 
Miles first saw the pedestrian, where Miles said the 
bus was at the time, what Miles alone claimed a preceding 
automobile did, where Miles placed an “X” as the place 
of impact. Yet neither one of the two trial courts, nor 
any reasonable man, could consider Miles as substantial 
support for anything. Without Miles the verdict stands 
forth for what it is—sympathy for a likeable old gentle¬ 
man whose carelessness has caused him pain and 
expenditures. 

On the first trial Miles unequivocally denied his signa¬ 
ture on a questionnaire relating to the accident (J. A. 19). 
He evidently learned something from his February, 1953, 
trial testimony for on the re-trial in April, 1953, his per¬ 
jury was not repeated in all respects. Thus, he said on the 
re-trial (J. A. 19): 

“Q. • • * Do you remember you testified here just 
about two months ago and you denied that was your 
signature on the statement, didn’t you?” 

“A. I don’t remember. It looks like my hand¬ 
writing.” 
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There was no question about Paul Miles being the author 
of the signature according to an acknowledged hand¬ 
writing expert (J. A. 75-76). 

While not repeating the identical first trial falsities 
Miles on the re-trial came out even stronger in an effort to 
help the plaintiff. For example (J. A. 27): 

“Q. I asked this question: ‘And the bus was almost 
up to him when he began to veer; is that right sir, sir?’ 

‘ Answer: Almost.’ 

“I asked that question and you answered it that 
way, didn’t you?” 

“A. No, sir. The bus was bearing—the man was 
bearing before the bus got to him.” 

Miles purported not to remember his first trial answer to 
the identical question (J. A. 26). 

Miles had originally freely admitted that the accident 
happened before the bus reached the west curb of Con¬ 
necticut Avenue and this testimony was several times 
adhered to on the re-trial (J. A. 22, 23, 27, 28, 34, 35). Yet 
on the re-trial Miles for the first time attempted to support 
the contention that the accident occurred in the Porter 
Street crosswalk (J. A. 39). 

Miles denied telling the transit company investigator 
that Mr. Davis was running (J. A- 24) and could not re¬ 
member estimating the bus speed at 15 miles an hour 
(J. A. 23). These material statements appeared in the 
questionnaire taken two days after the accident (J. A. 80). 
The substance of what Miles had told the investigator was 
in the statement (J. A. 82). 

Demonstrating the worthlessness of Miles’ sworn word 
is his claim that two women fellow tenants were present 
at the investigator’s interview. (J. A. 45): 

“Q. Were these two women standing right along¬ 
side you when this conversation and writing was 
going on between you and Mr. Malloy? 

A. Right back of me. 




Q. How far from you? 

A. Two or three feet back of me. 

Q. They could hear everything that went on? 

A. That is right.” 

Both women denied ever having been present on such an 
occasion (J. A. 77, 78), and Mr. Malloy likewise denied 
their presence (J. A. 80). 

So repugnant was Miles’ display of lack of respect for 
the oath, so inconsistent within itself was his testimony, 
that to characterize his evidence as “substantial” seems 
inconceivable. At the very least, his evidence was heavily 
outweighed by the counter-evidence that Mr. Davis caused 
his own injury by leaving a place of safety when that 
recklessness could not reasonably have been anticipated. 

Conclusion 

Negligence was not proved in the operation of the bus. 
Reasonable men would have to conclude from the whole 
evidence that, intent on catching a departing eastbound 
bus, Mr. Davis carelessly left the safety of a crosswalk and 
was struck upon entering the vehicular area of the road¬ 
way. The verdict was therefore against the evidence and 
defendant was and is entitled to judgment in its favor. At 
the very least, a new trial should be granted. However, 
since no number of trials could alter the demonstrated fact 
that Mr. Davis alone caused his misfortune, it would seem 
preferable to put an end to the expense of multiple trials 
and hold that judgment for the Capital Transit Company 
should be entered. 

Respectfully submitted, 

Frank F. Roberson, 

Francis L. Casey, Jr., 
Attorneys for Appellant, 

£ ' 810 Colorado Building 

Washington 5, D. C. 

Hogan & Hartson, 

Of Counsel. 










QUESTIONS PRESENTED 

In the opinion of appellee, the questions are as follows: 

1. Whether under the evidence presented, the Court 
erred in submitting to the Jury, the issue of last clear 
chance. 

2. Whether there was prejudicial error in instructing 
the Jury on the plaintiff’s theory that the accident oc¬ 
curred when he was proceeding south across Porter Street 
in a crosswalk and on a green light. 

3. Whether there was prejudicial error in failing to 
grant a new trial. 
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United Slates Court at Appeals 

Foe the District of Columbia Circuit 


No. 11,879 

Capital Transit Company, Appellant, 

vs. 

Aaron Davis, Appellee. 


Appeal from The United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellee deems it necessary to make the following 
counter statement of the case since essential and ma¬ 
terial facts necessary to the consideration hereof are 
omitted from appellant’s statement. 

Aaron Davis, the pedestrian appellee, hereinafter re¬ 
ferred to as the plaintiff, sued Capital Transit Company, 
appellant, hereinafter referred to as the defendant, seek¬ 
ing damages for personal injuries which he sustained 
while he was in the intersection of Connecticut Avenue 
and Porter Street, N.W. when he was struck by a bus 
owned and operated by the defendant. 



2 


The original trial between these parties resulted in a 
verdict by a jury in favor of the plaintiff in the amount 
of $20,000.00. (J.A. 4, 5) Upon motion by the defendant 
for judgment n.o.v., or in the alternative for a new trial, 
the trial Court overruled the motion for judgment n.o.v., 
and granted the motion for a new trial. 

At the instant trial the evidence was substantially as 
follow’s: 

The plaintiff testified that he lived on Cathedral Ave¬ 
nue near Connecticut Avenue, and that on the day in 
question he intended to travel from his house to 14th 
Street and then to Georgia Avenue. (J.A. 46) He there¬ 
upon took a bus going north on Connecticut Avenue and 
got off at the stop just north of Porter Street. He 
walked back from the bus stop to the northeast corner 
of Connecticut Avenue and Porter Street. He then 
crossed Connecticut Avenue on a green light walking 
after 3 or 4 people who ware in front of him. (J.A. 46) 
After he had crossed Connecticut Avenue he stepped upon 
the sidewalk standing there about 1 or 2 seconds. (J.A. 
47) 

He then proceeded south across Porter Street. At such 
time the traffic light facing him was green. (J.A. 48) He 
did not look to the right or to the left when he left the 
curb, but followed two men w’ho ware walking in front 
of him. He did not know’ how far he walked across Por¬ 
ter Street w’hen the accident happened, but w’hen he 
opened his eyes after the accident he was lying in the 
middle of the street. (J.A. 48) 

He did not see the bus before he was hit, the first 
time he saw the bus being after he was hit. (J.A. 49) 
Some men from a fire department house on Connecticut 
Avenue picked him up, placed him on a stretcher and 
carried him to the fire department house from which he 
was taken to the hospital. 
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Mr. Davis testified that he suffered serious and per¬ 
manent injuries. He sustained a fracture of the right 
hip which never healed properly, but the head of the 
joint became absorbed so that he was rendered perma¬ 
nently disabled. He had out of pocket expenses of more 
than $7,000.00. 

Appellant has not presented any of the medical testi¬ 
mony to this Court and it is understood that there is 
no error assigned as to the judgment being excessive. On 
the contrary, in overruling defendant’s motion for judg¬ 
ment n.o.v., or for a new trial, and in passing on this 
question, the Trial Court said * * indeed, a larger 
verdict would have been justified.” (J.A. 9) 

Paul Miles, a driver for the Citywide Trucking Co., 
formerly employed as a laborer for the District Govern¬ 
ment, (R. 3) testified that he was a passenger on the 
bus that was involved in the accident. He said that he 
was sitting on the right front seat on the front of the 
bus on the opposite side from the driver and next to the 
window. (J.A. 11) The bus was going west on Porter 
Street and stopped at the bus stop on the east side of 
Connecticut Avenue. As the bus pulled away from such 
bus stop, there were 2 or 3 automobiles in front of the 
bus. The bus at such time was in the side that it was 
supposed to be traveling on. (J.A. 12) There was no 
traffic coming east on Porter Street. 

As the bus came across. Connecticut Avenue, the wit¬ 
ness saw the plaintiff Davis who was at that time about 
in the center of Connecticut Avenue. At such point, the 
bus was just about at the east curb line of Connecticut 
Avenue. (J.A. 13) 

The witness testified that as Davis left the center of 
the street he began bearing to his left. (J.A. 14) At 
such time the bus was about 30 or 35 feet away from 
him. 
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As the bus crossed Connecticut Avenue, there was a 
black automobile some 15 or 20 feet in front of the bus. 
(J.A. 12) As the plaintiff bore to his left the automobile 
in front of the bus blew its horn 2 or 3 times, one right 
after another, and bore to the left of the plaintiff and 
then continued west on Porter Street. (J.A. 15) Davis 
kept walking continuing to bear to his left and did not 
turn his head to the direction of the bus. 

When the car in front of the bus blew its horn and 
bore around Davis, the bus. was approximately 15 to 20 
feet from the plaintiff. (J.A. 15) 

The bus did not blow its horn at any time. The bus 
did not reduce its speed but proceeded at about the same 
speed. The bus kept on going straight in the center on 
its side of the street. As it got closer to Davis, Miles 
hollered “oh” since he thought the bus was going to hit 
the plaintiff. The bus did not apply its brakes until after 
the plaintiff was hit, whereupon Miles felt the brakes 
being applied. (J.A. 15,16) 

Miles indicated on the plat showing the intersection of 
Connecticut Avenue and Porter Street, N. W. (J.A. 115) 
where the plaintiff was hit. He identified this spot as 
being near a sewer top or manhole cover which the wit¬ 
ness identified as the sewrer top colored purple on the 
plat and close to the north curb of Porter Street, and 
marked “D. C. Water Department 7 * manhole cover. He 
marked this location with an X. (J.A. 16) 

After the accident, the witness got off the bus, and saw 
Davis lying at the place indicated. Davis lay in the 
same place where he vras hit until he was carried away 
on a stretcher by the representatives of the Fire Depart¬ 
ment. (J.A. 16, 17) 

On cross-examination, the witness identified a paper 
marked as defendant’s exhibit A, and said that the signa¬ 
ture on such document “looks like my signature. 77 (J.A. 
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19) He stated that a representative of the Capital Tran¬ 
sit Company had visited him two days after the accident 
and had asked him certain questions about the accident. 
He said that the investigator, one Malloy, wrote down 
certain answers, but that Malloy never read the state¬ 
ment to him. 

Miles confirmed that he had made some statements 
which were in the written statement, and denied making 
others. He said that he had told Mr. Malloy that the 
bus driver could have stopped and avoided the accident. 
(J.A. 40) 

The witness further testified that Davis was not thrown 
when he was hit by the bus but that he was lying in just 
about the same place where he had indicated Davis was 
when he was hit by the bus. (J. A. 41) 

Miles said that while Malloy was interrogating him 
Malloy “kept on talking to himself and talking to me.” 
He kept writing all the time. Miles said that he did not 
know what Malloy put down on the statement and that he 
read some answers back to him but did not read others. 
(J.A. 42) 

Three employees of the Fire Department of the District 
of Columbia, Owen V. Ward, Norman C. Harry and John 
T. Wooten, testified substantially as follows: 

They were assigned on the day in question to Engine 
28, Truck 14 fire station which is located just south of the 
intersection of Connecticut Avenue and Porter Street. 
They were not eye-witnesses to the accident, but when 
the attention of their Captain was attracted to the acci¬ 
dent, they were directed to go to the intersection and see 
if they could be of any assistance. 

When they got to the scene of the accident, they found 
Mr. Davis lying in the west crosswalk. The position of 
the body was described by the 3 witnesses as follows: 
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WARD: 

Davis was lying in the crosswalk about 10 feet south 
of the north side of Porter Street, and approximately 
7 feet west of the west curb line of Connecticut Avenue. 
(J.A. 60) 

With reference to the sewer tops (manhole covers) in 
the intersection, Ward said: 

“You have got three of them there. They are not 
too far apart in the crosswalk, and he was along 
around the middle one there, in the vicinity of the 
center sewer top.” (J.A. 60, 61) 

And when requested to point out the location of the 
body on the plat, Ward pointed to the same purple col¬ 
ored manhole cover on -which Miles had put an X and 
said: 

“It was right in the vicinity, practically over the 
top of this manhole right here. (Indicating)” (J.A. 
61) 

HARRY: 

Davis was lying in the crosswalk. He was approxi¬ 
mately 7 or 8 feet from the north curb. He could not say 
how many feet Davis was from the west curb line of 
Connecticut Avenue. He was thereupon requested to 
come to the plat and point out thereon the location of 
Mr. Davis. At such plat, he, too, pointed to the same 
manhole cover referred to previously by Miles and Ward. 
The witness said: 

“It (Mr. Davis) was nearer this manhole. That 
is what I am going by.” (J.A. 64, 65) 

WOOTEN: 

Davis was lying in the Porter Street crosswalk. The 
witness did not know how far Davis was west of the west 
curb line or south of the north curb. But with reference 
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to a manhole cover, the witness said that “he (Davis) was 
near a manhole cover in the street.” 

And again, when requested to come to the plat and 
point out thereon the location of Mr. Davis, this witness 
pointed to the same manhole cover referred to by Miles, 
Ward and Harry. This witness said: 

“Well, I would say he was within a couple of feet 
of it. He might have been laying on it. I don’t know 
exactly now.” (J.A. 67, 68) 

On behalf of the defendant, Mr. Charles A. Appel, Jr., 
a handwriting expert, said that in his opinion the signa¬ 
ture on the document marked as defendant’s Exhibit A, & 
being the statement taken from Miles by Malloy, the Capi¬ 
tal Transit investigator, was written by the same person 
as a signature admittedly written by Paul Miles. He said 
that he had made an examination of the handwriting of 
Paul Miles and that it was noticeable that the writer was 
relatively unskilled in writing. (J.A. 76) 

Ruth McAlwain and Leddy L. McAlwain both testified 
that they were living at 1123 - 6th Street, N. W. on Au¬ 
gust 24, 1949, and that they were not standing in the hall¬ 
way of such building when the Capital Transit Company 
investigator took a statement from Mr. Miles about the 
bus-pedestrian accident. (J.A. 77, 78) 

Edward A. Malloy testified that he was an investigator 
in the Claims Department of the Capital Transit Company. 
He said that he had interviewed Paul Miles in connection 
with the accident. He stated that he had asked Miles 
questions about the accident and that Miles answered them 
but that he had no independent recollection of what Mr. 
Miles told him. He testified that after he got through 
taking the statement he wrote in his own handwriting 
what Miles had told him he knew, (J.A. 80) and that after 
he got through talking to Miles he gave the statement to 
him to read and Miles signed it. 
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Upon cross-examination, Mr. Malloy admitted that he 
did not read the questions and answers back to Mr. Miles 
but that he handed the statement to him and that Miles 
looked at it. (J.A. 81) 

He further admitted that the language in the statement 
was not Miles’ language but that Malloy paraphrased what 
Miles said and put it down in his own language. (J.A. 82) 
He further admitted that all of the handwriting in the 
statement was his own handwriting with the exception of 
the signature. (J.A. 82) 

Mr. Frank Quackenbush testified that he was a bus 
operator for the Capital Transit Company and that he 
witnessed the accident in question. He said that he was 
driving a bus proceeding east on Porter Street and had 
come to a stop at the bus stop which was approximately 
10 feet back from the intersection of the curb line. He 
said that the bus involved in the accident was proceeding 
west on Porter Street and was about two-thirds of the 
way across the street when he saw a man run around 
the front corner of the bus and the bus hit him. Upon 
cross-examination Mr. Quackenbush stated that after the 
man was hit he "was lying in front of the bus about 10 
feet from the curb so that he was out in Connecticut 
Avenue. He said that he has known Mr. Wilson for about 
10 vears. 

He further stated that the intersection was clear on 
the side of the street in front of him. He said that he 
did not give his name or number to the police as a wit¬ 
ness to the accident but gave his badge number to the bus 
operator. (J.A. 83, 85) 

Mr. James Wilson, the driver of the bus in question, 
testified that the last stop he made prior to crossing 
Connecticut Avenue was at Porter and Connecticut Ave¬ 
nues and Quebec which is on the east side of Connecticut 
Avenue. He said that he pulled away from the bus stop 
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and pulled up to Connecticut Avenue and waited for the 
light to change which at that time was red. When it 
turned green, he started across and people started to walk 
across Connecticut Avenue going from the east side to 
the west side. (J.A. 86) 

He said that he noticed a man who was running across 
the crosswalk. As Wilson got two-thirds of the way 
across, the man curved and turned and ran toward the 
southwest corner of Connecticut Avenue and Porter Street. 
He said that his bus was approximately 4 feet from Mr. 
Davis when he turned in the direction of the southwest 
corner. He said he applied his brakes as quickly as pos¬ 
sible, but that the righthand corner of his bus came in 
contact with the pedestrian. He said that when the bus 
stopped it was approximately two-thirds of the way across 
Connecticut Avenue. (J.A. 87) 

On cross-examination, the witness testified that his 
brakes were in good condition and that he was going 
approximately 10 miles per hour just before the accident 
happened. He said that he was approximately 4 feet from 
the north curb of Porter Street as the bus proceeded. 

The witness said that his bus was approximately one- 
third of the way across Connecticut Avenue when he first 
saw Davis. (J.A. 88) At such time Davis was approxi¬ 
mately in the middle of Connecticut Avenue. (J.A. 89) 
Davis was in the crosswalk and approximately 4 or 5 feet 
past the middle of Connecticut Avenue when he began to 
swerve to his left. 

The witness testified that when Davis began swerving 
to his left, the bus was two-thirds of the way across Con¬ 
necticut Avenue, and that the impact was at such point. 
(J.A. 89) He said that Davis fell approximately right 
where he was hit and fell away so that his feet were 
approximately about the front of the bus. (J.A. 89) He 
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said that he did not know if he gave the police the name 
of the witness Frank Quackenbush, but that he was pretty 
positive that he gave the police the badge number. (J.A. 
90). 

He also said that after the bus came in contact with 
Davis it stopped approximately right away. 

JVIr. Walter R. Pilkerton, attached to the Metropolitan 
Police Department, testified that he investigated the acci¬ 
dent in question and talked to the bus driver pursuant 
thereto. 

He said that he did not recall that he was ever given 
the name of Frank Quackenbush as an eye witness, and 
that he only had the names of two witnesses, one Paul 
Miles and one Ralph Wolfe. (J.A. 105, 106) 

During the course of its deliberations, the jury returned 
to the Courtroom and requested that it be again given the 
four elements of the last clear chance doctrine. (J.A. 113) 
The Jury was thereupon reinstructed on such doctrine, 
being again told: 

“You need not concern yourself with this doctrine (of 
last clear chance) unless and until you have first 
found • • • both the plaintiff and defendant were 
guilty of negligence.” 

Thereafter the jury returned with a verdict in favor 
of the plaintiff in the amount of $25,000.00 (J.A. 114) 

SUMMARY OF ARGUMENT 
I 

The Doctrine of Last Clear Chance Was Applicable 
Under the Facts Herein, and the Jury, Exercising Its 
Proper Function, Found for the Plaintiff on the Disputed 
Issues As Well As on the Physical Facts. 

The evidence in this case was such that the jury could 
have found that the defendant’s bus driver first saw or 
should have seen the pedestrian plaintiff when the bus 
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driver was at the east curb of Connecticut Avenue. (J.A. 
13) At such time the pedestrian was 1/2 way across the 
street. (J.A. 12, 89) As the plaintiff passed the middle 
of the street he began veering to his left, coming out into 
the intersection. At all times he was oblivious to traffic 
going west on Porter Street. (J.A. 14, 15) 

An automobile some 15 or 20 feet in front of the bus, 
seeing the plaintiff and recognizing his peril, blew its 
horn several times at such plaintiff and changed its course 
by veering to the left around such plaintiff; (J.A. 14, 15) 
he continued, however, to bear to his left, walking or 
running against the light in a southwesterly direction. 
(J.A. 15) The bus driver, however, failed to do anything 
to avoid the accident, (J.A. 15, 16) although he could have 
blown his horn, veered around plaintiff or stopped his 
bus. The plaintiff continued to walk or run until he was 
struck by the bus in the Porter Street crosswalk 5 to 10 
feet west of the west curbline and 10 feet south of the 
north curb. The driver had full opportunity to see the 
plaintiff from the time he began veering to his left until 
he was struck by the bus; there was ample time for the 
bus driver to have avoided the accident. 

Under these facts, last clear chance was entirely ap¬ 
plicable. 

“It was possible for the jury under the facts herein 
to have concluded that if appellant’s driver had been 
observant he would have seen plaintiff during the ap¬ 
preciable time he was moving to the center of the street 
and he would have had a later opportunity to stop or 
swerve in order to avoid the accident.” Navarro v. Mayo, 
81 U.S. App. D.C. 34, 35,154 P (2) 313 

A passenger in the bus and an automobile driver some 
15 or 20 feet in front of the bus, “inferred from appellee’s 
appearance and conduct as he walked through the street 
* * * that he was oblivious to the bus’ approach.” The 
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jury might reasonable have concluded that if the operator 
had used due care he would have observed the same 
things, drawn the same inferences and sounded his horn 
in time to avoid the accident. There was no claim that 
any horn was sounded. Capital Transit Co. v. Garcia , 
90 U.S. App. D.C. 168, 169; 194 F (2) 162. 

n 

The Court Was Justified in Submitting to the Jury 
the Plaintiff’s Crosswalk Version of the Accident to the 
Effect that He Proceeded on a Green Light South on 
Connecticut Avenue Across Porter Street, and Was Hit 
in the Crosswalk. 

Defendant denied plaintiff’s testimony that he: 

1. Proceeded on a green light, and 

2. Was struck in the crosswalk. 

Plaintiff admittedly was an honest witness, giving to 
the jury a straightforward story and trying to give to the 
jury his best recollection of the facts herein. Such best 
recollection was to the effect that he had proceeded south 
on Connecticut Avenue across Porter Street on a green 
light and was struck in the crosswalk. While the defend¬ 
ant denied that the plaintiff was struck in the crosswalk, 
same was substantiated by independent disinterested wit¬ 
nesses, namely, three firemen of the D. C. Fire Depart¬ 
ment who arrived at the scene of the accident almost 
immediately after the collision and removed plaintiff from 
the scene by way of a stretcher. Each of such firemen 
testified that Davis’ body was located within the cross¬ 
walk and on a sewer top or manhole cover which was 
identified on the plat of this intersection in evidence, as 
colored “purple” and marked “D. C. Water Department.” 
Since the undisputed evidence is that plaintiff was not 
knocked any distance when the bus hit him, the place 
wherein his body was found becomes ipso facto the site of 
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the accident. This likewise is substantiated by the testi¬ 
mony of the witness Miles, an eye witness to the accident. 

Since it appears that the plaintiff was struck in the 
crosswalk, it becomes evident that his version of this 
accident is supported by physical facts. In view of such 
testimony there certainlv was substantial evidence suf- 
ficient to present same to the jury. 

The consideration of this point, however, is academic 
since the jury was informed that it could not consider 
the doctrine of last clear chance “unless and until it found 
both plaintiff and defendant guilty of negligence.” 

We know that the jury considered the doctrine of last 
clear chance since during its deliberations it requested 
additional instructions from the Court on the doctrine of 
last clear chance. Since we cannot assume that the jury 
was doing a futile thing, it becomes apparent that they 
had found both plaintiff and defendant guilty of negli¬ 
gence and were simply weighing the applicability of such 
doctrine of last clear chance. 

Therefore, the error, if any, in submitting this theory 
to the jury, did not adversely affect defendant. 

Ill 

There Was No Abuse of Discretion in Failing to Grant 
A New Trial Since the Verdict Was Not Against the 
Weight of the Evidence. 

Defendant claims that the Court abused its power of 

discretion herein in failing to grant a new trial since the 

testimony of the witness Miles, according to defendant, 

was “unworthv of belief.” 

•> 

The question of the credibility of the witness Miles 
was entirely for the jury and such jury has made a de¬ 
termination of fact. Miles was “an uneducated, illiterate 
man with a very limited vocabulary and a circumscribed 
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power of expression.” As such he was no match for an 
experienced trial lawyer who succeeded in confusing the 
witness and making him appear halting and bumbling. 
Even the trial judge characterized the attorney for the 
defendant as “tough.” Yet the jury did not have to be¬ 
lieve Miles in order to have brought in a verdict for the 
plaintiff. They could have brought in the verdict on the 
testimonv of the bus driver himself. Indeed the testimonv 

* V 

of Miles and the bus driver was identical on most of the 
extremely important points concerning this accident. It 
is significant to compare their testimony on the following 
points: 

1. The 'position of plaintiff when first seen. 

Both Miles and the bus driver Wilson agree that Davis 
was at the middle of Connecticut Avenue when they first 
saw him. (J.A. 12, 89) 

2. Position of plaintiff when he began swerving to his 
left. 

Both Miles and the bus driver Wilson agree that the 
plaintiff had just about left the center of Connecticut 
Avenue when he began swerving to his left. (J.A. 14, 89) 

3. Speed of bus. 

Both the witness Miles and the bus driver agree that 
the bus was traveling between 5 to 10 miles per hour. 
(J.A. 12, 88) 

4. Whether the plaintiff Davis was thrown when he 
was hit. 

Both Miles and -the bus driver agree that Davis was 
not thrown any material distance when he was hit. (J.A. 
41, 89) 

Each of these important items leading up to the point 
of impact has the complete accord of both Miles and the 
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bus driver. However, when we come to the point of as¬ 
certaining such point of impact, the two witnesses’ testi¬ 
mony becomes divergent. The bus driver testified that 
the accident took place 2/3 across Connecticut Avenue. 
(J.A. 89 ) Miles’ testimony is that the point of im¬ 

pact was approximately 30 feet away, on the purple sewer 
top or manhole cover identified by him on the plat. (J.A. 
16, 17) This obviously is a divergence of fact which can¬ 
not be reconciled since defendant did not claim that Davis’ 
body was thrown some 30 feet, (20 feet to the east curb¬ 
line and 10 feet into the crosswalk). 

Since on this important fact Miles had the support of 
the three disinterested firemen who testified that the body 
was almost exactly on the sewer top, it becomes evident 
that the jury was entirely justified in finding for the 
plaintiff. Certainly at the very least this again was a 
question of fact which had to be resolved by the jury and 
which they determined as they must do. 

ARGUMENT 

The appeal herein is based upon 3 main grounds : 

1. That the doctrine of last clear chance -was not ap¬ 
plicable. 

2. That the Court should not have submitted to the 
jury the plaintiff’s “cross-walk” version of the accident. 

3. That there was an abuse of discretion in failing 
to grant a new trial since the verdict was against the 
weight of the evidence. 


I 

Application of Last Clear Chance 

Plaintiff agrees with defendant that the four essential 
elements enumerated in Jackson v. Capital Transit Com¬ 
pany, 69 App. D. C. 147, 149, 99 F(2) 380, 382, must be 
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found m the evidence before tlie last clear chance doctrine 
can be applicable. Briefly stated they are as follows: 

1. The plaintiff was in a position of danger. 

2. He was oblivious of his danger. 

3. Defendant was aware, or by the exercise of reason¬ 
able care should have been aware, of plaintiff’s danger 
and obliviousness. 

4. Defendant was able to stop the car and avoid strik¬ 
ing the plaintiff, after he became aware, or should have 
become aware of this danger and obliviousness and failed 
to do so. 

Taking each of the essentials separately, first, there 
can be no question that the plaintiff was in a postition 
of danger. The fact that the plaintiff was hit is ample 
proof that he was in a position of danger. 

Secondly, there is also no question that he was ob¬ 
livious to his danger. It is undisputed that the plaintiff 
did not look to his left nor to his right, but walked 
straight ahead. (J.A. 15) 

The third essential to be found in the evidence is that 
the bus driver was aware, or by the exercise of reason¬ 
able care should have been aware, of the plaintiff’s dan¬ 
ger and obliviousness. It is apparent that the driver 
was not aware of plaintiff’s danger and obliviousness. 
The question, therefore, is whether he should have been 
aware of such danger and obliviousness. In this regard, 
the jury could have found from the evidence that when 
the bus was just about at the east curb of Connecticut 
Avenue, plaintiff Davis was approximately at the middle 
of Connecticut Avenue, and that as he walked past the 
middle of the street he began bearing to his left. (J.A. 
12, 14; S9) As Davis veered to his left, an automobile 
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which was in front of the bus blew its horn two or three 
times, bore to the left around the plaintiff and proceeded 
west on Porter Street. (J.A. 14, 15) 

The jury was certainly entitled to infer therefrom that 
the driver of an automobile 10 to 15 feet in front of the 
bus saw the plaintiff Davis and was aware of his danger, 
and that he averted the accident by blowing his horn 
and swerving around the plaintiff. 

The jury was likewise entitled to believe Miles’ testi¬ 
mony that when Davis began bearing to his left the bus 
was approximately 30 to 35 feet away from him; that 
Miles was aware of his danger and even hollered “Oh!” 
because it appeared as though Davis would be hit. (J.A. 
14, 16) 

It was within the province of the jury to believe that 
Miles told a Capital Transit Company investigator that 
the bus had ample time to stop in order to avoid the 
accident. (J.A. 40, 41) 

There is a further reason why the bus driver, by the 
exercise of reasonable care should have been aware of 
the plaintiff’s danger and obliviousness, and that is found 
in the bus driver’s own testimony. 

According to the driver Wilson’s testimony, he first 
saw Mr. Davis when the bus driver was 1/3 across the 
street. (J.A. 88) 

In order to ascertain how far the bus driver had to 
travel before hitting the plaintiff, it is thus important to 
locate the point of impact. 

Certainly, nothing was more firmly established in the 
evidence than the fact that after the collision the plaintiff 
was lying in the west Porter Street crosswalk on top of 
the middle manhole cover (referred to variously as “pur¬ 
ple sewer top” and “purple manhole cover”). This was 
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attested to by Miles (J.A. 41), and also by the three 
firemen, each of whom were clear, impartial witnesses, 
and each of whom were positive about the location of 
the body. (Ward, J.A. 60, 61; Harry, J.A. 64, 65; 
Wooten 67, 68) 

Since the manhole cover in question is more than 10 
feet west of the west Connecticut Avenue curbline, (see 
plat J.A. 115) the question then presents itself how far 
Davis’ body was thrown by the impact. 

Defendant bases a great deal of its argument on this 
item. And rightly so, since obviously the point of impact 
is the key to the entire case. 

At page 11 of its Brief, the defendant says: 

“That Mr. Davis’ body was picked up in the cross¬ 
walk demonstrates the fact that the accident hap¬ 
pened east of it, because the 18,500 pound bits would 
be physically certain to have propelled the 160 pound 
man outside of the crosswalk had he been struck 
while m it.” (Italics supplied) 

And at page 16 of its Brief, defendant again says: 

“. . . It is a physical fact that a bus of 18,500 
pounds at any speed (be it 5 or 15 miles per hour) 
would propel a man weighing only 160 pounds a con¬ 
siderable distance. . . .” (Italic supplied) 

But this gratuitous assumption of counsel for defend¬ 
ant is simply not in accordance with the testimony of 
the defendant’s own driver. 

Such driver testified that when the bus struck the 
plaintiff, Davis’ body was not propelled any distance, but 
Davis fell where he was hit and his feet were approxi¬ 
mately right about the front of the bus. (J.A. 89) The 
bus driver added that after the impact he was able to 
stop “approximately right away” (J.A. 90) and this 
likewise was verified by other witnesses. 
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The fireman Ward’s testimony was that the bus was 
about five feet east of the body. (J.A. 63) Remember¬ 
ing that the manhole cover in question is more than 10 
feet west of the west Connecticut Avenue curbline, it 
becomes apparent that the impact was about five feet 
west of the west curbline. 

And that computation is substantiated by the witness 
Miles who demonstrated on the may the point of impact 
which point of impact was just about five feet west of 
the west curbline. (J.A. 41) 

Since the driver was 1/3 across Connecticut Avenue 
when he first saw Davis, and since the point of impact 
was five feet west of the west curbline, it is apparent that 
the bus driver had to travel 45 feet after he first saw 
the plaintiff Davis, (40 feet across Connecticut Avenue, 
plus 5 feet into the crosswalk), before striking him. 
Since the defendant claims that the plaintiff was run¬ 
ning in the intersection, the jury was likewise entitled to 
infer that during the course of defendant’s traveling 45 
feet, he should have seen plaintiff in a position of 
danger. 

There is an additional point in the driver’s testimony 
which the jury could have found most significant. Ac¬ 
cording to the bus driver’s own testimony when he put 
on his brakes in order to avoid the plaintiff Davis, the 
driver was approximately 2/3 across Connecticut Avenue. 
(J.A. 86, 87) Thus, the driver had to go 25 feet from 
where he admittedly saw Davis in a position of danger 
and attempted to stop until the point of impact (20 feet 
across Connecticut Avenue, plus 5 feet into the cross¬ 
walk). 

So that using the driver’s own testimony, the jury 
could find that after the driver saw Davis running in a 
position of peril, such driver still went 25 feet before 
colliding with him. 
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Under these circumstances, the jury had ample reason 
to conclude that the driver should have seen plaintiff in 
his position of danger and been aware of his oblivious¬ 
ness. 

The fourth essential of the last clear chance doctrine 
involves the question as to whether or not the bus driver 
failed to use care to avoid the collision with the means 
available to him. 

The jury certainly could have concluded that the driver 
was negligent in not stopping earlier. The mathematical 
computation above stated demonstrated that the jury 
could find that the driver had to travel approximately 
45 feet from the time he first saw Davis up to the point 
of impact. The jury could conclude that the driver was 
35 feet from Davis when Davis began to veer to his left, 
and that he had to travel 25 feet from where he was 
wdien he put his foot on the brake, to the point of impact. 
In view of the above physical facts, the jury certainly 
was justified in concluding that the driver should have 
stopped his bus earlier. 

In addition, the bus driver could have blown his horn 
and thus shaken the plaintiff out of his. obliviousness. 
It is not denied that the driver did not blow his horn, 
even though the car 15 feet in front of the bus thought 
it necessary to blow its horn and swerve around plain¬ 
tiff. (J.A. 14, 15) 

And most importantly, there was evidence from which 
the jury could have concluded that the bus driver could 
have avoided the accident by swerving to his left. His 
testimony was that he was driving approximately 4 feet 
from the north curb of Porter Street. (J.A. 88) Since 
his bus is exactly 8 feet wide (J.A. 109), he was occupy¬ 
ing 12 feet of space. Porter Street is 30 feet wide so 
that the driver had at least 18 feet while he was on 
Porter Street, plus the distance in Connecticut Avenue 
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in which to swerve. The driver of the bus parked at 
the southwest corner testified that there was no traffic in 
front of him so that there was no obstruction to the 
driver Wilson swerving his bus completely to the left. 
(J.A. 85) 

Once again, an automobile 10 to 15 feet in front of 
the bus saw Davis in a position of danger and thereupon 
swerved. There was no reason offered why the bus could 
not have acted likewise. 

The Land fair case, cited by defendant {Landfair vs. 
Capital Transit Company, 83 U.S. App. D.C. 60) is cer¬ 
tainly distinguishable from the case at hand because in the 
Landfavr case the evidence was that the motorman ap¬ 
plied his brakes long before the accident happened. 

The Jackson case (Jackson v. Capital Transit Company, 
69 App. D. C. 147) is likewise distinguishable. In 
such case, the evidence is undisputed that there was a 
steady clanging of the gong by the motorman before the 
accident happened. Indeed, the Court of Appeals calls 
attention to this by saying (Page 148): 

“Thus there is now no contention that the motor- 
man did not sound his gong or ring his bell. ” 

It is submitted that the facts herein make out a typical 
case for last clear chance. Certainly, from the testimony 
before it, the jury could have found the following facts: 

The plaintiff was walking in the north crosswalk of 
Connecticut Avenue when he began veering to his left, so 
that he was crossing Porter Street on a red light. At 
all times he was oblivious to traffic coming west on Porter 
Street. 

An automobile some 15 or 20 feet in front of the bus 
blew its horn several times at the plaintiff and changed 
its course to veer around him, but the plaintiff continued 
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walking or running against the light, continuing to bear 
to his left so that he was walking in a southwesterly 
direction. 

The driver of the bus first saw the plaintiff when he 
was in the center of Connecticut Avenue. The bus driver 
either saw or should have seen the plaintiff as he con¬ 
tinued to walk or run veering to his left and into Porter 
Street. 

The plaintiff continued to walk or run until he was 
struck by the bus in the Porter Street crosswalk, 5 to 10 
feet west of the west curbline and 10 feet south of the 
north curb. 

After the bus driver first saw the plaintiff, there was 
ample time for the bus driver to have avoided the acci¬ 
dent. The bus driver had full opportunity to see the 
plaintiff from the time he was in the middle of Connecti¬ 
cut Avenue until he was hit in the crosswalk, a distance 
of about 45 feet. The driver therefore was aware, or by 
the exercise of reasonable care should have been aware, 
of plaintiff’s danger and obliviousness. 

The bus driver, however, failed to do anything what¬ 
ever to avoid the accident although he could have blown 
his horn, veered around plaintiff or stopped his bus. 

The driver failed to keep a proper lookout in violation 
of his duty and was therefore negligent. The plaintiff’s 
actions also amounted to negligence. But there was a 
time when the defendant’s bus driver was aware of the 
plaintiff’s peril, or was unaware of it only through care¬ 
lessness. The driver could have avoided the accident 
by the use of available means. His failure to do so con¬ 
stituted negligence which was the proximate cause of the 
accident. 

It is submitted that the above facts entirely justified 
the submission of the last clear chance theory to the jury. 
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Indeed, it is respectfully stated that these facts amount to 
almost an ideal case for the application of this doctrine. 

In a recent expression on last clear chance, Capital 
Transit Co. v. Garcia, 90 U.S. App. D.C. 168, 194 F(2) 
162, this. Court used language particularly appropriate 
here: 

“Passengers in the streetcar inferred from appel¬ 
lee^ appearance and conduct as he walked through 
the street toward the track that he was oblivious to 1 
the car’s approach. The jury might reasonably con¬ 
clude that if the operator had used due care, he 
would have observed the same things, drawn the 
same inference, and sounded his gong in time to 
avoid the accident. There was ample testimony that 
no gong was sounded.” 

If we substitute “bus” for “streetcar,” and “horn” 
for “gong,” we would have a precise statement of the 
present case. 

And see Navarro v. Mayo, 81 U.S. App. D.C. 35, 154 
F(2) 313 where this Court said: 

“It was possible, we think, for the jury, to have 
concluded that if appellant’s driver had been ob¬ 
servant and had been travelling at a proper speed 
under the circumstances, he would have seen appel¬ 
lee’s car during the appreciable time appellee was 
moving toward the center of the intersection and 
would have had a later opportunity than appellee 
either to stop or to swerve enough to avoid the col¬ 
lision.” 

n 

The Court’s Submission to the Jury of the Plaintiff’s 
- Version of the Accident. 

A 

During the trial, counsel for defendant acknowledged 
that the plaintiff was an honest individual who was giving 
the jury his best recollection of the facts surrounding 
this accident. 
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The Trial Court likewise agreed, and during the argu¬ 
ment regarding prayers made the following statement 
(J.A. 95): 

The Court: I think Mr. Davis made a very good 
witness. 

Air. Bindeman: I think he did too, but when he— 

The Court: I think the jury is undoubtedly im¬ 
pressed with his honesty. 

The plaintiff’s version of the accident was that he got 
on to the northwest curb and that the light facing him 
was green as he started to walk south on Connecticut 
Avenue across Porter Street. In accordance with his 
admittedly honest and sincere version of the facts, the 
witness gave to the Court and jury his best recollection 
of such facts, and that was as follows: (J.A. 48) 

By the Court: 

Q. What is your best recollection? Did you see 
the light? A. Yes, I seen the light. 

Q. What is your best recollection as to whether 
the light was green or not? What is your best recol¬ 
lection as to the color of the light? A. It was 
green. 

The Court: All right. 

The plaintiff then stated that he was struck while he 
was in the crosswalk proceeding south. Defendant’s 
contention is that this testimony -was not sufficient to war¬ 
rant this issue being submitted to the jury in the light 
of contradictory evidence. However, two facts would 
seem to support the plaintiff’s version: 

1. That he was concededly honest and making every 
effort to give to the jury a straightforward story. 

2. That the physical facts in this case support the 
plaintiff’s version. 

No one item in this case was more firmly and unequivo- 
cably established than that the body of Mr. Davis was 
lying in the cross-walk on the manhole cover heretofore 
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identified (testimony of Miles J.A. 41; testimony of Ward, 
J.A. 60, 61; testimony of Harry, J.A. 64; testimony of 
Wooten, J.A. 67) 

And as detailed above, from this fact the jury was 
entitled to believe that the plaintiff was struck in the 
crosswalk. 

So that the jury could determine that the physical 
fact of the point of impact supported the plaintiff’s ver¬ 
sion of the accident. In view of the above, therefore, 
there was certainly sufficient substantial evidence to go 
to the jury. 

B 

It should be emphasized that actually the “green light” 
theory was an obscure part of this case. The entire case 
both at the first trial and the second centered around 
the so-called “last clear chance theory” of the plaintiff. 

So at J.A. 71, the following occurs: 

The Court: Are you pitching your case on the 
violation of regulation? 

Mr. Binndeman: No, I am pitching it on last dear 
chance. 

And at J.A. 72: 

Mr. Roberson: I think this, your Honor, as Mr. 
Bindeman said: He is trying to pitch his case on 
last dear chance. 

And at J.A. 97: 

The Court: You can argue that Mr. Davis’ state¬ 
ment of fact is correct; that he was crossing on the 
green light. 

Mr. Bindeman: I am going to argue they are en¬ 
titled to find that. 

The Court: If I were on the jury, I would not be¬ 
lieve the story. 
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Mr. Bindeman: I am going to tell them if they 
believe that to be true, that is the end of the case, 
but I am going to take the other (the last dear 
chance theory) and spend all my time on that because 
that is the most important part of the case. (Italics 
supplied) 

The Court in its charge to the jury made the following 
statement: (J.A. 110) 

“I will now take up the question of the doctrine 
of the last clear chance which you have heard some¬ 
thing about. The plaintiff in this case really relies 
upon the doctrine, which is known in the law as the 
doctrine of last clear chance, and I am giving you 
this instruction as requested by the plaintiff. (Italics 
supplied) 

It will not be denied that the time of counsel on both 
sides was mainly devoted to the probative value of Miles* 
testimony and the applicability of the last clear chance 
doctrine. 

C 

It is submitted, moreover, that any reference to the 
green light issue and instruction is purely academic. 

The Court in its charge to the jury gave the following 
direction: (J.A. 110) 

“The plaintiff in this case relies upon a doctrine 
which is known as the doctrine of last clear chance. 
You need not concern yourself with this doctrine un¬ 
less and until you have first found that in the evi¬ 
dence leading up to the accident in question both the 
plaintiff and the defendant were guilty of negligence. 
Should you find this to be the fact, then the doctrine 
of last clear chance may be invoked if you further 
find, (etc.) (Italics supplied) 

During the course of its deliberation the jury returned 
and requested further instruction by the Court on the 
four essentials comprising the last clear chance doctrine. 
(J.A. 113, 114) 
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The jury, following the instruction of the Court, would 
not have had to concern itself with the doctrine of last 
clear chance vmLess <md witil it first found both plaintiff 
and defendant guilty of negligence. 

Obviously at that point the jury had found that the 
plaintiff Davis had not proceeded on a green light and 
that he was therefore guilty of negligence. The jury had 
to conclude that the defendant was also guilty of negli¬ 
gence. This jury having found this to be the fact, it then 
remained for it to find whether it chose to invoke the 
doctrine of last clear chance. 

In the light of the instructions on the last clear chance 
doctrine, the jury then found in plaintiff’s favor. And 
certainly the defendant will not complain of the instruc¬ 
tions which the Court gave to the jury on this issue, and 
which were probably too favorable to the defendant’s 
position. 

It is submitted that the jury’s request for further in¬ 
structions certainly affords a way to determine on what 
the verdict of the jury was based. 

(See excerpt from Detroit, T. <& I. R. R. v. Bamtmg, 
173 F(2) 752, 755 (6th Cir. 1949), cited in defendant’s 
Brief, 20). 

m 

The Main Contention of the Defendant At the Two 
Previous Trials and Likewise Strongly Urged Herein Is 
that the Testimony of the Witness Paul Miles Was False. 

The defendant characterizes Miles testimony as a “dis¬ 
play of lack of respect for the oath,” “inconsistent within 
itself” and “heavily outweighed.” (Appellant’s Brief, 
24). 

Similar terminology and even more picturesque invec¬ 
tive was invoked against Miles and his testimony by de¬ 
fendant’s counsel during his argument to the jury. And 
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defendant will not deny that no one item was more de- 
tailedly and thoroughly argued by both counsel before 
the jury than the credibility of Miles. 

It cannot be disputed that the question of credibility 
of witnesses is entirely for the .jury and that such jury 
has made its determination of fact. The contention of 
the defendant, however, is that the trial judge abused 
his discretion in failing to grant a new trial because, 
says the defendant, “the weight of the evidence was 
clearly against the plaintiff.” (J.A. 5, 21) 

“Under familiar principles, the action of a trial 
Court on a motion for a new trial, is, subject to 
exception not here pertinent, * * * a matter within 
the court’s discretion and its action will not be dis¬ 
turbed on appeal except for abuse.” Ruppert v. Rup- 
pert, 77 U.S. App. D. C. 65, 67, 134 F(2) 497; Fried 
v. McGrath, 76 U.S. App. D.C. 388, 133 F(2) 350. 

And clearly the action of the trial Court herein was 
no such abuse. 

An examination of Miles’ testimony will show that 
contrary to defendant’s extreme characterizations, the 
witness Miles was entirely honest, and although unedu¬ 
cated and even inarticulate, was attempting to give to 
the jury his best recollections of this accident. 

Mr. Miles was a man of little education. The hand¬ 
writing expert produced by the defendant stated that 
Miles was “relatively unskilled in writing” (J.A. 76) and 
there is not even any evidence that Miles was able to 
read. He was “apparently an uneducated, illiterate man, 
with a very limited vocabulary and a circumscribed power 
of expression.” Baltimore & 0. R. Co. v. Postom, 85 
U.S. App. D. C. 207, 209, 177 F(2) 53. 

It is obvious that when a man who has not been 
blessed with educational opportunity is pitted in the 
arena of exhaustive and detailed cross-examination 
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against an experienced trial lawyer, skilled in the art of 
examining witnesses, the uneducated man must come off 
second best. Thus, there can be no question that at 
times, due to this uneven conflict, Miles was made by 
defendant’s attorney to appear a poor witness, of imper¬ 
fect memory, halting and at times even bumbling. In 
this connection even the trial judge characterized the 
attorney for the defendant as “tough.” (J.A. 94) 

When the witness was being interrogated about the 
physical facts of the accident, he obviously became con¬ 
fused about “east” and “west.” At p. 27 of the Joint 
Appendix, the following occurrs: 

Q (By Mr. Roberson): 

And after the accident on the bus, the front of the 
bus was still west of that curb line; isn’t that right, 
after the accident! A. I don’t know about the west. 
I can show you. 

Mr. Bindeman: May he do that! He said he 
didn’t know about the west, and I submit the pre¬ 
vious answer should be stricken, and he be allowed 
to show us on the board, which is the most effective 
way. 

The Court: If he cannot do it any other way, he 
may do so. 

Mr. Roberson: Let us try the other way. 

Mr. Bindeman: He says he doesn’t know about 
the west. 

Mr. Roberson: May I conduct the examination! 

Mr. Bindeman: May he conduct it fairly! 

Mr. Roberson: I will conduct my own examina¬ 
tion. (Italics supplied) 

That the witness Miles was confused by defendant’s 
attorney is shown by the following excerpt from the tes¬ 
timony (J.A. 38) 
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Redirect Examination 

By Mr. Bindeman 

Q. Mr. Miles, yesterday just as we adjourned Mr. 
Koberson was asking you about where this accident 
happened and referred to the west and east side of 
the curb. Will you tell us whether or not you under¬ 
stood exactly what he means when he used this ref¬ 
erence to west and east? A. No, I didn’t 'under¬ 
stand. I ashed him if I could come down and show 
him. 

Q. All right. Now, you do understand this map, 
don’t you? A. I understand that part; that is 
right. 

Q. And you can show us on the map exactly where 
the accident happened; is that right? A. I can show 
you where the man was laying at, where I seen him. 
I can show you. That is what I can show you. 

Q. Will you please come down to the map and 
show us exactly where the accident happened and 
take this pencil and draw an “X”—if he may, your 
Honor,—and show us where the accident happened? 

(The witness then complied and designated point 
of impact, where Davis was when he began veering 
to the left, and his course of travel) (Italics sup¬ 
plied) 

The trial judge recognized the uneven conflict between 
the witness Miles and counsel for the defendant. 

During the course of argument on certain prayers of¬ 
fered by the plaintiff, the Trial Court made the follow¬ 
ing statement: (J.A. 95) 

The Court: I would be inclined to favor him 
(Miles) because perhaps he could not cope with Mr. 
Roberson’s ability. 

Moreover, a detailed analysis of Miles’ testimony, when 
considered against the physical facts herein, and the 
testimony of defendant’s own witnesses, discloses that not 
only was Miles telling the truth, but Miles’ testimony 
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stands up against mathematical computation, while the 
defendant’s testimony clearly fails to do so. 

One of the items most urged by the defendant is that 
a few days after the accident, the Capital Transit inves¬ 
tigator Malloy obtained a signed statement from Miles 
which in some details—and only in some details—was 
different from his testimony at the trial. 

Yet Miles related the circumstances of the taking of 
the alleged statement. The statement was taken by this 
investigator from the Capital Transit Company who wrote 
same out while he was standing in the hall, holding the 
paper against the wall. (J.A. 43) According to the in¬ 
vestigator’s own statement he did not put down the nar¬ 
rative statement, which Mr. Miles told him, but trans¬ 
posed Mr. Miles’ statements into the investigator’s own 
language. (J.A. 82) The investigator admitted that he 
had no independent recollection of what Mr. Miles told 
him on the day of the examination. (J.A. 80) 

The defendant’s counsel took a great deal of his time 
before the jury to argue this matter and to urge that 
Miles was unreliable in view of the conflicting statements. 
Two things are important in considering the conflicts, 
if any. 

In the first place, the statement was conflicting only 
in some details. The important parts of Miles’ tes¬ 
timony—the speed of the bus, the course of the bus, the 
place that plaintiff was when Miles first saw him , -the 
place the bus was when Miles first saw the plaintiff, the 
extremely important fact that there was an automobile in 
front of the bus which blew its horn at the plaintiff two 
or three times,—all of these important items were iden¬ 
tical in the statement and in the testimony. 

With respect to the matters in which there was con¬ 
flict, Miles denied that he had made the statements con¬ 
tained in the written document. Thus, it became a typi- 
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cal jury question with the duty of the jury being to as¬ 
certain which version or which parts of such version they 
chose to believe. The testimony was fully commented 
on by both counsel. Obviously, the jury had the right to 
ascertain which version was in their opinion correct. The 
mere fact that they chose to believe a witness with whom 
counsel for defendant chooses to disagree does not in any 
way impair the sanctity of the jury’s decision and the 
jury’s verdict. 

See Pres. & Directors of Georgetown College v. Hughes, 
76 U.S. App. D. C. 123, 130 F(2) 810 wherein the Court, 
in passing on a similar situation, made the following 
statement (76 U.S. App. D. C. 124) 

“Written statements taken from various witnesses 
shortly after the accident were used to contradict 
their statements at the trial in some respects. So 
far as they did so, they merely created conflict in 
the facts or questions of credibility which also were 
for the Jury.” 

Actually, important parts of Miles’ testimony was sup¬ 
ported by none other than the bus driver himself. 

It is very significant to compare the testimony of Miles 
with the testimony of the driver, and see how identical 
their testimony is on most of the extremely important 
physical facts of this accident. 

1. Miles testified that Davis was at the middle of Con¬ 
necticut Avenue when he first saw the plaintiff (J.A. 12). 
The bus driver Wilson’s testimony is identical. He, too, 
says, that Davis was at the middle of the street when 
he was first seen. (J.A. 89) 

2. Miles stated that the plaintiff had left the center 
of Connecticut Avenue when he began swerving. (J.A. 
14) The bus driver’s testimony is that Davis was about 
4 or 5 feet past the middle of the street when he first 
noticed Davis beginning to swerve. (J.A. 89) 
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3. Mr. Miles stated that the bus was traveling ap¬ 
proximately 5 to 10 miles an hour. (J.A. 12) The bus 
driver Wilson endorses this testimony and states that 
the bus was traveling approximately 10 miles per hour. 
(J.A. 88) 

4. Mr. Miles stated that the plaintiff Davis was not 
thrown any material distance when he was hit. (J.A. 41) 
The bus driver agrees with the fact that Davis was not 
thrown any great distance. The driver says that Davis 
fell where he was hit, and that his feet were right about 
at the front of the bus. (J.A. 89) 

Each of these important items leading up to the point 
of impact has the complete accord of both Miles and the 
bus driver. It is only wdien we get to the vital aspect of 
ascertaining the point of impact that the bus driver’s tes¬ 
timony departs from Miles’. Mr. Miles testified that the 
point of impact was just about at the sewer tops (man¬ 
hole covers) (J.A. 16, 17) and the bus driver says that 
the point of impact "was some 30 feet away or 2/3 across 
Connecticut Avenue (J.A. 89). Yet it is most important 
to remember that on this point Miles has the support of 
physical facts. The three disinterested firemen testified 
that they found the body on the sewer tops. (J.A. 60, 
61; 64, 65; 67, 68) Remembering the testimony of both 
Miles and the bus driver that Mr. Davis was not thrown 
any distance when he was hit, but that he fell right where 
he was struck, the testimony of the three independent 
firemen obviously supports the testimony of the witness 
Miles. To believe the bus driver, it would follow that 
the body was thrown 30 feet—and this was never con¬ 
tended. 

The jury certainly had a right to take into its con¬ 
sideration the demeanor of all of the witnesses and all 
of the surrounding facts to the testimony. Considering 
that Miles’ testimony is supported by disinterested wit- 
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nesses, and that the bus driver’s testimony is obviously 
impossible, it becomes apparent that not only was the 
jury justified in believing Miles, but acceptance of the im¬ 
portant parts of his testimony becomes almost manda¬ 
tory. The jury certainly was justified in concluding that 
the bus driver’s testimony was unworthy of belief as to 
the point of impact, and that his actions were the proxi¬ 
mate cause of this accident. 


CONCLUSION 

The Supreme Court of the United States in Ellis v. 
Union Pacific Railroad Co., 329 U.S. 649, 653, 67 S.Ct. 
598, 600, has made this, following statement: 

“The choice of conflicting versions of the way the 
accident happened, the decision as to which witness 
was telling the truth, the inferences to be drawn 
from uncontroverted as well as controverted facts, 
are questions for the jury. • * • Once there is a 
reasonable basis in the record for concluding that 
there was negligence which caused the injury, it is 
irrelevant that fair-minded men might reach a dif¬ 
ferent conclusion. For then it would be an invasion 
of the jury’s function for an appellate court to draw 
contrary inferences or to conclude that a different 
conclusion would be more reasonable. • * • And 
where, as here, the case turns on controverted facts 
and the credibility of witnesses, the case is peculiarly 
one for the jury.” 

Such excerpt is particularly applicable herein. The 
jury had to make a decision of: 

1. Conflicting versions of the way the accident hap¬ 
pened. 

2. A decision as to which witness was telling the 
truth. 

3. What inferences to draw from the uncontroverted 
fact as to where the body was found. 


4. What inferences to draw from controverted facts. 

It is submitted that all of these issues were resolved 
by two juries, and that each jury brought back almost 
identical verdicts. The first jury returned a verdict in 
favor of the plaintiff for $20,000.00, and the second jury 
returned a verdict in favor of the plaintiff for $25,000.00. 

It is submitted that there must be an end to litigation. 
The defendant has had the opportunity of not only one 
day in Court, but of two days in Court, and twenty-four 
citizens of the District of Columbia have readied con¬ 
clusions that the plaintiff should have judgment in this 
case. It is submitted that their verdict should not be 
impaired. Any error which may have been committed 
during the trial was certainly unimportant and did not 
affect the verdict. 

And to the same effect, see Friedman v. Decatur Cor¬ 
poration, 77 U.S. App. D. C. 326, 135 F(2) 812; Gardner 
v. Capital Transit Co., 80 U. S. App. D. C. 297, 152 F(2) 
288; George v. Capital Traction Co., 54 App. D. C. 144. 

It is respectfully submitted that the verdict herein 
should be affirmed. 

Respectfully submitted, 

J. E. Bindemast 
Harry Silbert 
Attorneys for Appellee 
436 Wyatt Building 
Washington, D. C. 


